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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein-may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made byy the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions,” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 18,140) 


In re RAYMOND B. CLARK. LAWA Docket No. 85. Decided October 
28, 1977, 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder, in failing to file annual reports and to pay the 
license fee as required. Respondent is suspended as a registrant under 
the Act until he has paid all applicable license fees and has filed all 
applicable reports, : 


Sally J. Ogelby, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Laboratory .Animal 
1780 
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Welfare Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint 
filed by the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 2.1 
et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding 
(9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 F.R. 745). 


Respondent admits the facts alleged in paragraph I of the Com- 
plaint and further admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations 
contained in the Complaint, waives oral hearing and further pro- 
cedure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees tto the entry of this decision. 


FINDINGS OF FACT 


1. (a) Raymond B. Clark, hereinafter referred to as the 
respondent, is an individual] residing at Route 1, Neosho Rapids, 
Kansas 66864. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling and offering 
for transportation, affecting commerce, for compensation or pro- 
fit, animals for research or teaching purposes or for exhibition 
purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class A 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respond- 
ent was apprised of the provisions of the Act and the regulations 
and standards and agreed in writing to comply with their pro- 
visions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
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the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer under the Laboratory Animal Welfare Act, 
as amended, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anni- 
versary date of his license as a dealer under the Act; and 


2. Failing to file the annual report within thirty (30) days 
prior to the anniversary date of his license as a dealer under the 
Act, as required by the regulations. 


Respondent’s license to do business as a dealer under the Act is 
hereby suspended until he shal] have paid all applicable annual 
license fees and filed all applicable annual reports as required by 
the regulations. After respondent has paid all applicable license 
fees, and filed all applicable annua] reports as required by the 
regulations, a supplemental order will be issued in this proceeding 
terminating this suspension of respondent’s license as a dealer 
under the Act. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon the respondent. 


Copies hereof shall be served upon the parties, 


(No. 18,141) 


In re MR. AND MRs. SETH LANGSTON. LAWA Docket No. 62. De- 
cided November 10, 1977. 
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Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for violating the Act and the regulations in connection with their 
operations as a dealer thereunder as found herein. Respondents are 
ordered to cease and desist from said violations. 


Thomas E. Bundy, for complainant. 
Paul E. Blevins, Pryor, OK, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), by a Com- 
plaint filed by the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Laboratory Animal Welfare Act, 
as amended, and the regulations and standards issued thereunder 
(9 CFR 1.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 
745). 


The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint, specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Mr. and Mrs. Seth Langston, hereinafter referred to 
as the respondents, are individuals residing at Star Route E, Box 
385A, Locust Grove, Oklahoma 74352. 


(b) The respondents, at all times material herein, were: 


(1) Engaged in the business of buying, selling, of- 
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fering for transportation and transporting, affecting commerce, 
for compensation or profit, animals for research or teaching pur- 
poses or for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respond- 
ents were apprised of the provisions of the Act and the regula- 
tions and standards and agreed in writing to comply with their 
provisions. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

1. Failing to keep and maintain records, in connection with 
each animal purchased or otherwise acquired, held, transported, 
or sold or otherwise disposed of, in the manner prescribed by the 
regulations. 


2. Failing to identify dogs and cats with an official tag or a 
distinctive and legible tattoo or otherwise identify such animals 
as required by the Act and the regulations. 


3. Transporting or offering for transportation any animal or 
animals in a primary enclosure which is not large enough to en- 
sure that the animals contained therein have sufficient space to 
turn about freely, to stand erect and to lie in a natural position. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
service of this order is made upon respondents. 
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(No. 18,142) 


In re UNIVERSITY OF MAINE. LAWA Docket No. 87. Decided No- 
vember 17, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for wilfully violating the Act and the regulations in failing to file the 
annual reports as required in connection with its operations as a regis- 
trant thereunder. Respondent is ordered to cease and desist from said 
violation. 


Anthony J. Buccitelli, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint 
filed by the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the regulations issued under the Act (9 CFR 
1.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the rules of practice applicable to this proceed- 
ing (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has’ jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision.* 
*Inasmuch as the parties have consented, in writing, to this decision, it is so entered. However, 
it is noted that the Complaint cites the provisions of the applicable regulations as “9 CFR 
2.1"; and, refers to respondent as having been “apprised of” the provisions of the regulations. 
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FINDINGS OF FACT 


(1) The University of Maine, hereinafter referred to as the 
respondent, is a corporation, with its principal place of business 
located in Orono, Maine 044738. 


(2) The respondent is, and at all times material herein was: 


(a) A school that uses or intends to use live animals in 
research, tests, or experiments, and that purchases or transports 
live animals in commerce, and that receives funds under grant, 
award, loan or contract from a department, agency or instru- 
mentality of the United States for the purpose of carrying out 
research, tests or experiments. 


(b) Registered as a research facility under the Act and 
regulations by the Secretary of Agriculture. 


(8) At the time of registration under the Act, the respondent 
was apprised for the provisions of the regulations and standards 
and agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the decision 
will be entered. 


ORDER 


Respondent, its commissioners, directors, trustees, officers, 
agents, and employees, directly or indirectly through any cor- 
porate or other device, in connection with its business as a 
research facility under the Animal Welfare Act, shall cease and 
desist from failing to file, when due, an annual report which con- 
tains all of the information required by the regulations with the 
Veterinarian in Charge of the State where respondent is regis- 
tered, as required by the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service is made upon respondent. 
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(No. 18,143) 


In re J. E. HILL and JOHN G. SMITH. HPA Docket Nos. 51 and 52. 
Decided November 4, 1977. 


Consent order 


Respondents have consented to the order herein against them for wilfully 
violating the Act in connection with the showing of a sored horse as 
found herein. Respondents are assessed a civil penalty of $500.00 each. 


Sally J. Ogelby, for complainant. 
Vernon Neal, Cokesville, TN, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act 
(15 U.S.C. 1821 et seq.) by a Complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent violated the Act and the 
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regulations issued thereunder (9 CFR 11.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 FR 
745). 


The respondent admits the jurisdictional allegations in para- 
graph II of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Respondents, on or about November 16, 1974, at the Eight- 
eenth Annual Southern Championship Charity Horse Show, Mont- 
gomery, Alabama, a horse show to which horses were moved in 
commerce, showed and exhibited the horse known as “Ace’s Black 
Baron” in Class No. 64 as Entry No. 155. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondents, J. E. Hill and John G. Smith are assessed civil 
penalties of $500 each, which shall be payable to the Treasurer of 
he United States, by certified check or money order which shall 
be forwarded, within thirty days from the effective date of this 
order, to Sally J. Ogelby, Office of the General Counsel, United 
States Department of Agriculture, Room 2422, South Building, 
Washington, D. C. 20250. 
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(No. 18,144) 


In re JIMMY MCCONNELL. HPA Docket No. 37. Decided Novem- 
ber 10, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against him for 
wilfully violating the Act in connection with the exhibition and show- 
ing of sored horses as found herein. Respondent is assessed a civil pen- 
alty of $500 for each violation, for a total of $1,000.00. 


Gregory Cooper, for complainant. 
Charles R. Terry, Morristown, TN, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is an administrative action for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 e¢ seq.), hereinafter refer- 
red to as the regulations, instituted by an Amended Complaint 
filed on November 22, 1976, by the Acting Administrator of the 
Animal and Plant Health Inspection Service. Respondent has filed 
an answer in which he admits that the Secretary has jurisdiction 
in this matter, admits the allegations in subparagraphs (a), (b), 
(c), (d), and (f) of paragraph I of the Amended Complaint, and 
neither admits nor denies the remaining allegations contained in 
the Amended Complaint. For the purposes of this proceeding and 
for such purposes only, respondent consents to the issuance of an 
order containing findings of fact, conclusions, and order, assess- 
ing civil penalties of $1,000 based upon the allegations set forth 
in subparagraphs (a), (b), (c), (d), and (f) of paragraph I of 
the Amended Complaint. The complainant has recommended that 
such order be issued. 


FINDINGS OF FACT 


1. Jimmy McConnell, hereinafter referred to as the respond- 
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ent, is an individual residing in Union City, Tennessee 38261. 


2. Respondent, at all times material herein, was the trainer 
and rider of the horse “Impala at Midnight”. 


3. Respondent, at all times material herein, was the trainer 
of the horse “Delight’s Country Squire”. 


4. The Trainers Association Walking Horse Show, Nashville, 
Tennessee, was a horse show to which horses had been moved in 
commerce. 


5. The Seventh Annual Walking Horse National Horse Show, 
Stone Mountain, Georgia, was a horse show to which horses had 
been moved in commerce. 


CONCLUSIONS 


The facts admitted by respondent, Jimmy McConnell, and set 
forth in the Findings of Fact, are sufficient to subject him to the 
jurisdiction of the Secretary of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, Jimmy McConnell, is assessed civil penalties of 
$1,000 (consisting of $500 in settlement of the violation alleged 
in paragraph II of the Amended Complaint and $500 in settle- 
ment of the violation alleged in paragraph IV of the Amended 
Complaint) which shall be payable by certified check or money 
order to the Treasurer of the United States and forwarded to 
Gregory Cooper, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2414, South Building, Washington, 
D. C. 20250, within 30 days from the date that this order becomes 
effective. The allegations contained in paragraph III of the 
Amended Complaint are dismissed with prejudice. 


This order shall have the same force and effect as if entered 
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after full hearing and shall become effective on the date upon 
which service of the order is made upon respondent. 


(No. 18,145) 


In re FRANK PARNELL. HPA Docket No. 39. Decided November 
10, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against him for 
wilfully violating the Act in connection with the exhibition and showing 
of a sored horse as found herein. Respondent is assessed therefor a civil 
penalty of $500.00. 


Cregory Cooper, for complainant. 
Charles R. Terry, Morristown, TN, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is an administrative action for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter refer- 
red to as the regulations, instituted by an Amended Complaint 
filed on November 22, 1976, by the Acting Administrator of the 
Animal and Plant Health Inspection Service. Respondent has filed 
®°n answer in which he admits that the Secretary has jurisdiction 
in this matter, admits the allegations in subparagraphs (a), (b), 
(c), (d), and (f) of paragraph I of the Amended Complaint, and 
neither admits nor denies the remaining allegations contained in 
the Amended Complaint. For the purposes of this proceeding and 
for such purposes only, respondent consents to the issuance of an 
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order containing findings of fact, conclusions, and order, assess- 
ing civil penalties of $1,000 based upon the allegations set forth 
in subparagraphs (a), (b), (c), (d), and (f) of paragraph I of 


the Amended Complaint. The complainant has recommended that 
such order be issued. 


FINDINGS OF FACT 


1. Frank Parnell, hereinafter referred to as the respondent, 
is an individual residing in Newbern, ‘l’ennessee 38059. 


2. Respondent, at ali times material herein, was the owner of 
the horse “impala at Midnight”. 


3. Respondent, at ali times material] herein, was the owner and 
rider of the horse “‘Delight’s Country squire’. 


4. The Trainers Association Walking Horse Show, Nashville, 
Tennessee, was a horse show to which horses had been moved in 
commerce. 


5. The Seventh Annual Walking Horse National Horse Show, 
Stone Mountain, Georgia, was a horse show to which horses had 
been moved in commerce. 


CONCLUSIONS 


The facts admitted by respondent, Frank Parnell, and set forth 
in the Findings of Fact, are sufficient to subject him to the juris- 
diction of the Secretary of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, Frank Parnell, is assessed civil penalties of $1,000 
(consisting of $500 in settlement of the violation alleged in para- 
graph II of the Amended Complaint and $500 in settlement of the 
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violation alleged in paragraph IV of the Amended Complaint) 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Gregory Cooper, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 2414, South Building, Washington, D. C. 20250, 
within 30 days from the date that this order becomes effective. 
The allegations contained in paragraph III of the Amended Com- 
plaint are dismissed with prejudice. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the date upon 
which service of the order is made upon respondent. 








LIST OF DECISIONS REPORTED 


NOVEMBER 1977 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


1794 


ADAMS, CHARLES W. and ELIZABETH J. ADAMS v. 
WILLIAM A, SONNER, d/b/a BURLINGTON LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 
5217. Damages — failure to prove — Burden 
of proof — failure to sustain — Dismissal 


ALVEY, ROBERT J. v. WAYNE CROWL. P&S Docket 
No. 5277. Cattle purchases — guarantee of 
payment for — Guarantee failure to honor 
— Reparation awarded 





BLIss, ERNEST, d/b/a BLIss CATTLE Co. P&S 
Docket No, 5499. Consent order 





Page 


..1820 


...1796 


..1849 


BRANDENBURG, V. H. “Bub”. P&S Docket No. 5495. 


Consent order — Sanction 


BRECKENBRIDGE AUCTION & SALE CO., a corpora- 
tion, and WARREN LYTLE, an individual. P&S 
Docket No. 5114. Termination of suspension 
— supplemental order 


BurTON, DONALD and Guy K. Morse d/b/a PIPE 
RANCH COMPANY v. RUSSELL CARVER and 
HENRY THOMPSON, d/b/a THOMPSON LIVE- 
stock, INc. P&S Docket No. 5148. Order on 
reconsideration 


C & R CATTLE Co., INC. and CHARLES H. Ross. 
P&S Docket No. 5448. Consent order 


CATTLE SALES, INc. P&S Docket No. 5418. Answer 


— failure to file — admission of facts — 
Bonding requirements — failure to comply 
with — Sanction 


DAvVIs, JEROME C. P&S Docket No. 5422. Answer — 
failure to file —- admission of facts — Bond- 
ing requirements — failure to comply with 


1851 


...1875 


...1828 


1831 


---1827 





1795 


Packers and Stockyards Act, 1921—Cont. 
Page 
GREAT WESTERN MEAT COMPANY. P&S Docket No. 
5475, Consent order sasecachadth hs 


ize 
HotH, JoHN E. P&S Docket No. 5258. Bonding 
requirements —- failure to comply with — 
Sanction Svea ca 


LIVESTOCK MARKETERS, INC., and PAULK AND BAT- 
TEN LIVESTOCK COMPANY, INC. P&S Docket 


0 No. 5141. Order vacating stay order 1875 


LIVESTOCK MARKETERS, INC., and PAULK AND BAT- 

TEN LIVESTOCK COMPANY, INC. P&S Docket 

796 No. 5141. Stay order — pending judicial re- 
view in the Supreme Court 1875 


oe PENN PACKING COMPANY. P&S Docket No. 5228. 


Purchase prices — failure to pay when due — 

in violation of the Act 1857 
B51 1 Unfair practices contention — failure to prove 

— Reasonable cause — termination of pur- 

chases based upon — Adverse effect on mar- 

ket — failure to prove ...1857 


875 PROCESSING UNLIMITED, INC., d/b/a STILWELL 


PACKING COMPANY, and HARLEY D. Burrows. 
P&S Docket No. 5406. Answer — failure to 
file — admission of facts — Agreed purchase 
prices — failure to pay promptly and in full 
— Contract specifications — failure to com- 
823 ply with ; 1845 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. 
831 UNITED STOCKYARDS CORPORATION, d/b/a ST. 
JOSEPH Stock YARDS, and KIERAN PFEIFER 
and JOHN EARLEYWINE, d/b/a JOHN CLAY 
COMMISSION Co. P&S Docket No. 5108. Con- 
signments — solicitation of in violation of 
827 the Act — Stockyard services — failure to im- 
pose just and reasonable practices in the fur- 
nishing of — Damages o basis for — Repara- 
tion awarded 1834 


810 


RED Liver Livestock AUCTION, INC. P&S Docket 
No. 5812. Order vacating stay order <acheucs ene 











1796 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1796 


Packers and Stockyards Act, 1921—Cont. 


Page 


RosE, LYNN W., KENT WHIPPLE and GEORGE D. 
PuTNAM. P&S Docket No. 5227. Consent order 
— Sanction — Lynn W, Rose b AE eee 


SHENK, Epwarp L. P&S Docket No. 5421. Con- 

sent order bel ee ‘ — 1853 
Witt HoME RANCH v. DELMER E. STONEBURNER 

and REGINA STONEBURNER, d/b/a DEL STONE- 

BURNER LIVESTOCK AUCTION. P&S Docket No. 

5226. Acceptance — revocation of justified — 

Consignment sale — just and proper — net 

proceeds — reparation awarded for ' ........1840 


(No. 18,146) 


ROBERT J. ALVEY v. WAYNE W. CROWL. P&S Docket No. 5277. De- 
cided November 1, 1977. 


Cattle purchases ~ guarantee of payment for — Guarantee — failure 
to honor — Reparation awarded 


Where the respondent failed to honor his guarantee of payment for the cattle 
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to complainant for the unpaid balance due in the amount of $2,506.14 
for which reparation is awarded. 


Edward A. Hoffman, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on September 17, 1975, and a formal 
complaint on January 28, 1976, alleging in substance that he sold 
and delivered 58 head of cattle for $16,400.63 to one Don Bremer 
in reliance upon respondent’s guarantee of payment, that he has 
received $13, 894.49 of that sum, and that there is due to complain- 
ant from respondent the unpaid balance of $2,506.14. 


Copies of the formal complaint and of the investigation report 
prepared by the Packers and Stockyards Administration and filed 
in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40) were served on respondent on February 13, 1976. A copy 
of the investigation report was served on complainant on the same 
day. 


Respondent filed an answer on March 1, 1976, in substance 
denying that he had guaranteed payment on the cattle. 


An oral hearing was held in Chicago, Illinois on July 20, 1976, at 
the request of complainant who appeared pro se and testified. No 
other person testified. Respondent did not appear at the hearing, 
in person or by counsel or other representative. Neither party filed 
proposed findings, conclusions, order, or brief. 


FINDINGS OF FACT 


1. Complainant Robert J. Alvey at all times material herein 
engaged in business as a dealer buying and selling livestock in 
commerce for his own account, with his principal place of busi- 
ness at Bourbon Stock Yards, Louisville, Kentucky, and was so 
registered under the Act with the Secretary of Agriculture. 


2. Respondent Wayne W. Crow] at all times material herein 
engaged in business as a dealer buying and selling livestock in 
commerce for his own account, with his principal place of business 
at Lawton, Iowa, and was so registered under the Act with the 
Secretary of Agriculture. 
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3. On June 27, 1975, one Don Bremer, not a party herein, a 
resident of Moville, Iowa, met with complainant in Louisville, Ken- 
tucky, and indicated his interest in purchasing some cattle. 


4. On June 28, 1975, in a telephone call with complainant, re- 
spondent guaranteed payment for a quantity of cattle not to ex- 
ceed one truckload to be sold by complainant to Bremer, and in- 
formed complainant that Bremer had a credit balance of $5,000 in 
respondent’s records. 


5. On June 30, 1975, acting in reliance on respondent’s guar- 
antee of payment, complainant sold 58 head of cattle to Bremer for 
$16,400.63. That day, at the direction of Bremer, the cattle were 
shipped in a single truckload from Louisville, Kentucky to Sioux 
City, Iowa. 


6. Some time in the first half of July 1975, respondent paid 
Bremer the money which Bremer had to his credit in respondent’s 
records. 


7. On July 14, 1975, complainant first contacted respondent to 
inform him that he had not been paid in full for cattle sold to 
Bremer and expected respondent to honor his guarantee. 


8. Complainant has received $13,894.49 of the agreed price of 
the cattle. 


9. The informal complaint was filed within 90 days of the ac- 
crual of the cause of action alleged therein. 


CONCLUSIONS 


Complainant testified at the hearing that he was reluctant to 
sell any cattle to Don Bremer when the latter initially approached 
him on June 27, 1975, because it was complainant’s understanding 
that Bremer was not bonded nor was he financially able to pay for 
a purchase until he was able to resell; that Bremer informed com- 
plainant, however, that respondent, a registered and bonded dealer 
in or near Sioux City, Iowa, would guarantee his purchases; that 
complainant telephoned respondent the following day seeking to 
verify Bremer’s representation; that respondent told complainant 
that “he works with Don [Bremer] a lot,” (Tr. 7) and further 
(Tr. 21-2) : 


All right. I got ahold of Mr. Crowl and introduced myself, and told 
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him Don Bremer was here and he was wanting to buy some cattle, 
and he agreed, and we just talked back and forth there for a minute 
about Don. I said, “He’s going to Florida and he’ll be back here Mon- 
day. He is wanting to buy some cattle. He said you would be respon- 
sible, that you are a bonded order buyer.” He says, “Yes sir. I have 
been doing business there for a long time.” I says, “He said you 
would be responsible for him buying some cattle.” And the conversa- 
tion went on about cattle, and he said, and I quote, “Only one load 
at a time let him have.” He specifically said like I said. I quote, “I 
will be responsible for one load at a time, If this load works out, all 
right. We will let him have another load. We will do some more busi- 
ness.” Other than telling me his bank and where he does business, 
that was all it was. I told him I would be back with him. * * * 


Respondent did not appear at the hearing, nor did he send any- 
one to represent him, although he was given adequate notice of the 
time and place of the hearing. Exhibit B of the investigation re- 
port is an affidavit of respondent which includes the following: 


Sometime in the late June of 1975 I received a phone call from Mr. 
Alvey. Don [Bremer! was in Kentucky and apparently with Alvey. 
Alvey wanted to know about Don, if he was good for the money on 
some cattle. I told him Don did have $5,000 in my account. I told him 
that I was registered and bonded but that I was not and would not be 
responsible for Don’s purchase if he bought any cattle. Alvey asked 
about Don, I told him I had known Don for a long time and that I 
hadn’t had any problems with him. 


Respondent’s statement that he wuold not be responsible for 
Bremer’s purchase of cattle, contained in his affidavit, is in direct 
conflict and irreconcilable with complainant’s testimony at the 
oral hearing. Complaint’s testimony was direct and credible. Also 
his conduct immediately following the sale was consistent with 
that testimony, in that he named respondent as the purchaser of 
the cattle in his invoice, and as the person to whom the cattle were 
to be released, in his shipping order which he gave to the Bourbon 
Stock Yard Co., where he purchased the cattle. Generally speaking, 
testimony at an oral hearing must be given greater weight than an 
affidavit. Driver v. Clark, 33 A.D. 670 (1974). In view of all of the 


above, we take complainant’s version of the facts as true. 


Groseclose v. Jackson et al., 26 A.D. 1167 (1967) involved a 
promise by one Jackson to honor a draft drawn on him by one 
Blankenship, payable to complainant Groseclose. In reliance upon 
Jackson’s promise, Groseclose paid one Barnett for livestock which 
Barnett sold to Blankenship. 


Jackson was engaged in business as a market agency selling on 
commission. The cattle were delivered to him. With his consent, 
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61 were removed the next day and sold elsewhere. Thirty-four 
were sold by Jackson, who paid the proceeds of the sale to Blank- 
enship. Jackson refused payment of the draft which Blankenship 
drew on him, payable to Groseclose. 


Regarding Jackson’s liability to complainant Gloseclose, we 
held: 


Initially, it should be stated that Jackson’s failure to pay, if payment 
was promised, is a violation of the Act, notwithstanding the fact that 
the livestock were purchased for the account of Blankenship and not 
for Jackson’s account. The record establishes that it is common prac- 
tice in the livestock industry for a dealer or buyer to draft on the 
auction market or packer at which or to whom he intends to sell the 
livestock. The auction market operator (market agency) merely ap- 
plies the proceeds from the sale to reimburse it for the draft. Since 
the original seller relinquishes the livestock in reliance upon the 
promise made by the market agency or packer, a failure to perform 
such a promise is clearly an unjust and unreasonable practice under 
the Act, * * * 


* * * 


Therefore, it is concluded that Jackson made no condition on pay- 
ment or at the very least did not convey this condition to compain- 
ants. Accordingly, he was not justified in refusing to honor the draft 
which he promised to pay, and is liable for the amount of the pur- 
chase price, $16,259.52. It should be further noted that Jackson 
should not have turned over the proceeds of the sale of the livestock 
at the Sunset stockyard to Blankenship, when at the time such pro- 
ceeds were remitted, Jackson knew that complainants had not re- 
ceived their money. * * * Moreover, Jackson permitted Blankenship 
to remove some of the livestock for sale elsewwhere when he knew 
that he had promised to pay the draft issued to complainants. Al- 
though Jackson may have a cause of action against Blankenship on 
the check * * * given in purported payment to cover the drafts, he is 
not excused on this basis from performance of his promise to com- 
plainants. 


Hays Livestock, et al., 33 A.D. 1122, 498 F.2d 925 (10 C., 1974) 
involved livestock purchased by one Wenzl who issued drafts 
drawn on Maly Livestock Commission Company, Inc., a market 
agency selling on commission. An officer of Maly had openly au- 
thorized Wenz] to draw such drafts as long as Wenzl “had cattle in 
our pens to cover [the drafts] when the drafts were presented.” 
The Court of Appeals held: 


We think it is fair to say that Maly used the drafting arrangement 
with Wenzl to facilitate the interstate movement of large amounts 
of livestock from the sales barns to its pens in Omaha, Nebraska, 
where Maly sold the livestock on commission. * * * Maly’s vice-presi- 
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dent stated that the drafting arrangement was the “common way” 
Wengl was shipping livestock to his company. It must have been 
clear to him that when he sold the livestock shipped by Wenz] a draft 
for their purchase would probably follow in due course to Maly. 
Maly’s dishonoring of drafts in this context, with knowledge that the 
sales barns had not been paid for the cattle they shipped, placed an 
inordinate burden on the barns, contrary to the purpose of the Pack- 
ers and Stockyards Act “to secure the free and unburdened flow of 
livestock.” The Secretary’s ruling that such conduct was an unjust 
and unreasonable practice prohibited by [section 307 of the Act, 7 
U.S.C. 208] is not without a rational basis in law and fact. Certainly 
We cannot say that the trial court’s judgment approving and enforc- 
ing the orders is clearly wrong. This is not to say that the practice 
of drafting in the livestock industry or of not correlating drafts with 
the purchased livestock is, in itself, prohibited; it simply means that 
when a drafting arangement such as that developed by Maly is used, 
and the market agency knows that the livestock which it has sold 
was purchased by customers’ drafts drawn on it, the integrity of the 
marketing process requires that the drafts be honored, 


Those cases involved market agencies which received the live- 
stock in question. Respondent in this case is a dealer, and it was 
not established that he actually received the livestock purchased by 
Bremer from complainant. To the contrary, Bremer clearly con- 
signed the livestock in complainant’s name to another firm, a mar- 
ket agency, which sold them and remitted the proceeds to com- 
plainant. The proceeds were less than the price at which complain- 
ant sold the livestock to Bremer. Notwithsanding these differ- 
ences, we believe that respondent should be held to honor the 
promise which we find that he made to complainant; if enforce- 
ment of such a promise were contingent upon the promisor’s ac- 
tual receipt of the livestock in question, than a promisee could not 
sell livestock in reliance upon such a promise. See John F. Lizer 
v. Lowell W. Peters, 29 A.D. 402 (1970). 


We must find respondent’s guarantee of Bremer’s purchase and 
subsequent failure to honor that guarantee, to be an example of an 
unjust practice in violation of section 307 of the Act. See Hays 
Livestock, et al., supra, and Neugebauer v. Ryken, 34 A.D. 1712 
(U.S.D.C., D. So. Dak., S.D., 1975 on the authority of the Secre- 
tary to determine what shall be an unjust practice within the 
meaning of the Act. See also John F. Lizer v. Lowell W. Peters, 
supra, and Cuthbert v. Hickert, Hickert v. Emmick et al, 35 A.D. 
222 (1976), for discussion of the authority to issue reparation or- 
ders against dealers. 


This decision and order is the same as a decision and order by 
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the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR § 2.35, 42 F.R. 43895, as authorized by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450¢g. See also Reorganiz- 
ation Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). It 
constitutes “an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this or- 
der within the time limit in this order, complainant may within 
one year of the date of this order file in the District Court of the 
United States for the District in which he resides or in which is 
located the principal place of business of the respondent, or in any 
State Court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and 
this order in the premises.* That section further provides that 
such suit in the District Court shall proceed in all respects like 
other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in unless they accrue 
upon his appeal. That section further provides that if the peti- 
tioner finally prevails, he shall be allowed a reasonable attorney’s 
fee to be taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 
1971). On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days of the date hereof, respondent Wayne W. Crowl 
shall pay to complainant Robert J. Alvey the sum of $2,506.14, to- 


*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for in- 
clusion in the file on this reparation proceeding. It is further requested that if the construction 
of the Act or the jurisdiction to issue this order, becomes an issue in any such suit, prompt 
notice of such fact be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C, 20250. 
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gether with interest thereon at the rate of 8 percent per annum 
from August 1, 1975 until paid. 


Copies hereof shall be served upon the parties. 





(No. 18,147) 


In re LYNN W. ROSE, KENT WHIPPLE and GEORGE D. PUTMAN. 
P&S Docket No. 5227. Decided November 1, 1977, with re- 
spect to LYNN W. ROSE. 


Consent order — Sanction 


Respondent Lynn W. Rose has consented to issuance of the order herein 
against him for wilful violations of the Act and the regulations in con- 
nection with his operations as a market agency and dealer thereunder as 
found herein. Said respondent is ordered to cease and desist from the vio- 
lations found, and respondent Rose is suspended as a registrant under the 
Act for 90 days. 


Stephen E. Hart, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO., and 
P. Michael Manfisi, Elko, NV, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 29, 1975, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, and supplemented by an Amended Complaint filed by the 
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Administrator on July 18, 1976, charging that respondent Lynn . 


W. Rose has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.), and that respondents Kent 
Whipple and George D. Putnam have violated the Act and the reg- 
ulations. 


Respondent Rose has filed an amended Answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
further procedure under the applicable Rules of Practice (9 CFR 
202.1 et seq.) and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the allega- 
tions of Amended Complaint, the Order to become effective on the 
sixth day after service upon respondent Rose. Complainant has 
recommended that the Order consented to by respondent Rose be 
issued. 


FINDINGS OF FACT 


1. (a) Lynn W. Rose, doing business as Lynn W. Rose Live- 
stock, hereinafter referred to as Respondent Rose, is an individual 
whose address is Box 1229, Elko, Nevada 89801. 


(b) Respondent Rose is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock is commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(c) Respondent Rose has, since September 19, 1975, been reg- 
istered with the Secretary of Agriculture as a market agency to 
buy livestock in commerce. 


2. (a) Respondent Rose’s current liabilities as of May 31, 
1975, exceeded his current assets. As of May 31, 1975, respondent 
Rose had current assets totaling $292,575.56 and current liabilities 
totaling $1,028,342.90, resulting in an excess of current liabilities 
over current assets of $735,767.34. 


(b) Respondent Rose’s current liabilities as of June 30, 1975, 
exceeded his current assets. As of June 30, 1975, respondent Rose 
-had current assets totaling $332,759.46 and current liabilities 
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totaling $986,130.82, resulting in an excess of current liabilities 
over current assets of $653,371.36. 


(c) Respondent Rose’s current liabilities as of July 31, 1975, 
exceeded his current assets. As of July 31, 1975, Respondent Rose 
had current assets totaling $445,020.07 and current liabilities 
totaling $683,130.18, resulting in an excess of current liabilities 
over current assets of $238,110.11. 


(d) Respondent Rose’s current liabilities exceed his current 
assets. 


3. Respondent Rose, during the period May 31, 1975 through 
July 31, 1975 engaged in business as a dealer in commerce, not- 
withstanding the fact that during such period Respondent Rose’s 
current liabilities exceeded his current assets. 


4. Respondent Rose and another individual, in commerce, on 
or about the dates and in the transactions set forth below, sold cat- 
tle which they had purchased from various ranchers in Utah, to 
feeders in California, Idaho and Nebraska, purportedly on the 
basis of the same weights at which the cattle were originally pur- 
chased, but billed and collected from the purchasers on the basis of 
false and incorrect weights which were obtained by adding an ar- 
bitrary number of pounds to the weights at which the cattle were 
originally purchased: 


Invoice No. Purchase Sales Weight 
Date of Sold Weight Weight Added 
1971 Head To (Pounds) (Pounds) (Pounds) 

October 15 390 Snake River Cattle Co. 138,009 140,280 2,221 
American Falls, Idaho 

October 15 118 Bryant Peterson 41,700 42,277 577 
Ord, Nebraska 

October 20 160 Henry F. Howison 52,223 53,004 781 


Lemon Grove, California 


5. Respondent Rose and the other individual, in connection 
with the transactions set forth in Finding of Fact 4: 


(a) Prepared or caused to be prepared false invoices which 
were made a part of the accounts and records of Respondent Rose; 


(b) Prepared or caused to be prepared a “bogus” invoice, for 
insertion in Respondent Rose’s records, showing the resale of cat- 
tle to Bryant Peterson at a weight which was 5,708 pounds less 
than the false and incorrect weight at which the cattle were ac- 
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tually sold. This was done in an attempt to cover up the sale of cat- 
tle at false and incorrect weights ; and 


(c) Failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in their busi- 
ness under the Act. 


6. Respondent Rose, in commerce, on or about the dates and in 
the transactions set forth below, sold cattle which were purchased 
from various Nevada and Utah ranchers to Torpey Cattle Corpor- 
ation, Los Angeles, California, purportedly on the basis of the 
same weights at which the cattle were originally purchased, but 
billed and collected from Torpey Cattle Corporation on the basis of 
false and incorrect weights obtained by either adding an arbitrary 
number of pounds to the weights at which the cattle were origi- 
nally purchased or by failing to pass on the shrink allowance de- 
ducted when the cattle were originally purchased. Torpey Cattle 
Corporation was thereby caused to pass these false and incorrect 
weights on, through Columbus Sales Pavilion, Columbus, Ne- 
braska, and others, to farmer-feeders in Nebraska: 


Invoice No. Purchase Sales Weight 
Date of Sold Weight Weight Added 
1973 Head To (Pounds) (Pounds) (Pounds) 

October 2 25 Torpey Cattle Corp. 14652 14,800 148 

October 30 72 Torpey Cattle Corp. 34,050 34,770 720 


7. Respondent Rose, in connection with the transactions set 
forth in Finding of Fact 6: 


(a) Prepared or caused to be prepared false invoices 
which were made a part of the accounts and records of respondent 
Rose, Torpey Cattle Corporation, Columbus Sales Pavilion and 
others; 


(b) Altered respondent Rose’s records of the October 30, 
1973 transaction in an attempt to cover up the sale of cattle on 
false and incorrect weights; and 


(c) Failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in his 
business under the Act. 


8. Respondent Rose, in commerce, on or about the dates and 
in the transactions set forth below, sold cattle which had been 
purchased from various ranchers in Nevada to Hal Boulton, a 
dealer in the vicinity of Twin Falls, Idaho, purportedly on the 
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basis of the same weights at which the cattle were originally pur- 
chased, but billed and collected from Hal Boulton on the basis of 
false and incorrect weights obtained either by adding an arbitrary 
number of pounds to the weights at which the cattle were origi- 
nally purchased, by failing to pass on the shrink allowance de- 
ducted when the cattle were originally purchased or by both the 
arbitrary addition of weight and the failure to pass on shrink: 


Invoice No. Purchase Sales Weight 
Date of Sold Weight Weight Added 
1973 Head To (Pounds) (Pounds) (Pounds) 

February 16 67 Hal Boulton 24,542 25,212 670 

November 13 Fiz Hal Boulton 87,534 89,380 1,846 
1974 

January 15 94 Hal Boulton 45,216 46,040 824 

January 16 51 Hal Boulton 33,223 33,760 537 


9. Respondent Rose, in connection with the transactions set 
forth in Finding of Fact 8: 
(a) Prepared or caused to be prepared false invoices 
which were made a part of the accounts and records of Respond- 
ent Rose and of Hal Boulton; 


(b) Prepared or caused to be prepared a “bogus” invoice 
of the November 13, 1973 transaction for insertion in Respond- 
ent Rose’s records, showing the resale of cattle to Hal Boulton at 
a weight which was 1,887 pounds less than the false and incorrect 
weight at which the cattle were actually sold. This was done in 
an attempt to cover up the sale of the cattle at false and incorrect 
weights; and 


(c) Failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in his 
business under the Act. 


10. Respondent Rose and another individual, in commerce, 
on or about January 16, 1974, sold cattle which had been pur- 
chased from a Montana rancher to Snake River Cattle Company, 
on the basis of false and incorrect weights in that they failed to 
pass on the shrink allowance deducted when the cattle were origi- 
nallyy purchased, as follows: 


Cross Net Invoice 
Invoice No. Purchase Purchase Sales Weight 
Date of Sold Weight Weight Weight Added 
1974 Head To (Pounds) (Pounds) (Pounds) (Pounds) 


January16 115 Snake River 
Cattle Co. 53,730 53,193 53,780 587 
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11. Respondent Rose and the other individual, in connection 
with the transaction set forth in Finding of Fact 10: 


(a) Prepared or caused to be prepared false invoices 
which were made a part of the accounts and records of respond- 
ent Rose; and 


(b) Failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
their business under the Act. 


12. Respondent Rose and another individual, in commerce, on 
or about April 24, 1974, sold 227 head of cattle which they had 
purchased from ranchers in the vicinity of Lund, Nevada, to Din- 
ner Station Ranch, Dinner Station, Nevada, purportedly on the 
basis of the same weights at which the cattle were originally pur- 
chased, but billed and collected from Dinner Station Ranch on the 
basis of false and incorrect weights which were 2,273 pounds 
greater than the original purchase weights. The false and incor- 
rect weights were obtained by adding an arbitrary number of 
pounds to the weight at which the cattle were originally pur- 
chased, as shown below: 


Net Invoice 
Invoice No. Purchase Purchase Sale Weight 
Date of Sold Weight Weight Weight Added 
1974 Head To (Pounds) (Pounds) (Pounds) (Pounds) 
April 24 227 + Dinner Station 
fanch 110,750 113,023 2,273 


13. Respondent Rose and the other individual, in connection 
with the transaction set forth in Finding of Fact 12: 


(a) Prepared or caused to be prepared false invoices 
which were made a part of the accounts and records of Respond- 
ent Rose; and ; 


(b) Failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
their business under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent: Rose’s financial condition does not meet the 
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requirement of the Act (7 U.S.C. 204), and respondent Rose has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Findings of Fact 4 through 
13 herein, respondent Rose has wilfully violated sections 312 (a) 
and 401 of the Act (7 U.S.C. 213(a), 221) and sections 201.46 (a) 
and 201.55 of the regulations (9 CFR 201.46(a), 201.55). 


Inasmuch as respondent Rose has consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Lynn W. Rose shall cease and desist from: 


1. Operating as a dealer and market agency in commerce while 
his current liabilities exceed his current assets ; 


2. Selling livestock in commerce at false and incorrect 
weights ; 


38. Issuing sales invoices in connection with the sale by re- 
spondent Rose of livestock in commerce showing weights other 
than the true and correct weights of the livestock without expla- 
nation thereon; 


4. Collecting from purchasers of livestock sold by respondent 
Rose in commerce on the basis of false and incorrect weights; and 


5. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act. 


Respondent Lynn W. Rose is suspended as a registrant under 
the Act for a period of ninety (90) days and thereafter until he 
demonstrates that he is no longer insolvent. When respondent 
Rose demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating the suspension, 
after the expiration of the ninety (90) day period. 


This Order shall become effective on the sixth day after service 
upon Respondent Rose. Copies hereof shall be served upon the 
parties. 
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(No. 18,148) 


In re JEROME C. Davis. P&S Docket No. 5422. Decided November 
2, 1977. 


Answer ~ failure to file — admission of facts — Bonding requirements — 
failure to comply with 


Respondent, in connection with his operations as a packer under the Act and 
the regulations is in wilful violation thereof in failing to file and main- 
tain a bond or its equivalent to secure his obligations as found herein. 
Respondent is ordered to cease and desist from said violation. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The com- 
plaint alleges that respondent has wilfullyy violated section 
202(a) of the Act (7 U.S.C. 192(a)) and sections 201.29 and 
201.30 of the regulations! (41 F.R. 53773, 53774). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 


1 9 C.F.R. § 201.09 and 201.30. 
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the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Respondent has failed to file an answer within the time pre- 
scribed by the Rules of Practice. Accordingly, the material facts 
alleged in the complaint, which are admitted by respondent’s fail- 
ure to file an answer, are adopted and set forth herein as the pro- 
posed findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 1.189 of the Rules of Practice (42 F.R. 743 et seq.). 


FINDINGS OF FACT 


1. (a) Jerome C. Davis, hereinafter “the respondent,” is an 
individual whose address is R.D. +1, Dysart, Pennsylvania 16636, 
doing business as Jerry’s Meats, Dysart, Pennsylvania. 


(b) Respondent at all times material herein was engaged 
in the business of: 


(1) buying livestock, in commerce, for slaughter 
purposes ; and 


(2) preparing meat and meat food products for sale 
and shipment in commerce. 


(c) Respondent at all times material herein was a 
“packer” within the meaning and subject to the Act. 


2. Respondent was notified on January 28, 1977, January 31, 
1977, February 7, 1977, February 17, 1977, March 2, 1977, March 
15, 1977, and March 24, 1977, that as a packer he is required to 
obtain and maintain a bond or its equivalent to secure his obliga- 
tions under the Act and the regulations. Notwithstanding such 
notices, respondent has engaged in the business of a packer with- 
out filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
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respondent has wilfully violated section 202(a) of the Act (7 
U.S.C. 192(a)) and sections 201.29 and 201.30 of the regulations? 
(41 F.R. 58773, 58774). 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after this 
Decision and Order becomes final.* Copies shall be served upon 
the parties. 


Pursuant to the Rules of Practice, this Decision becomes final 
without further proceedings 35 days after service hereof UN- 
LESS appealed to the Secretary by a party hereto within 30 days 
after service, as provided in sections 1.142 and 1.145 of the Rules 
of Practice (422 F.R. 743 et seq.). 


(No. 18,149) 


In re JOHN E. HotTH. P&S Docket No. 5258. Decided November 
3, 1977. 


Bonding requirements — fai'ure to comply with — Sanction 


Where respondent engaged in the business of a market agency without filing 
and maintaining a bond as required by the Act, respondent is in viola- 


2 9 C.F.R. § 201.29 and 201.80. 


*The Decision and Order became final November 2, 1977.—Ed. 
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tion of the Act and the regulations issued thereunder. Respondent is 
ordered to cease and desist from said violation, and respondent is sus- 
pended as a registrant under the Act until he is in full compliance with 
the bonding requirements thereof. 


Dorothea A. Baker, Administrative Law Judge. 
Thomas E. Heinz, for complainant, 
James A. Piersall, Cedar Rapids, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which Administrative 
Law Judge Dorothea A. Baker filed an initial Decision and Order 
on August 31, 1977, in which she suspended respondent as a regis- 
trant until he complies fully with the bonding requirements under 
the Act and the regulations, and ordered respondent to cease and 
desist from engaging in any business in commerce in any capacity 
for which bonding is required under the Act and regulations with- 
out filing and maintaining a reasonable bond or its equivalent. 


Respondent appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to 
the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395) .1 


Judge Baker’s findings and conclusions are fully supported by 
the record and law and are, therefore, adopted as the final Deci- 
sion in this case, followed by additional conclusions and the 
Order by the Judicial Officer. The final Order is identical to 
Judge Baker’s Order except for a change in the effective date, as 
a result of the appeal. 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971 having been 
involved with the Department’s regulatory programs since 1949 (including 3 years’ trial litiga- 
tion; 10 years’ appellate litigation relating to appeals from the decisions of the proper Judi- 
cial Officer, and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a disc'plinary proceeding under the Packers and Stock- 
yard Act, 1921, as amended and supplemented (7 U.S.C. 181, et 
seq.), hereinafter referred to as the Act, and the regulations pro- 
mulgated thereunder by the Secretary of Agriculture (9 C.F.R. 
201.1 et seq.), instituted by a Complaint filed February 9, 1976, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The Respondent is 
charged with willful violation of section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 C.F.R. 201.29 and 201.30) by reason of having engaged in the 
business of a market agency buying livestock in commerce on a 
commission basis without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


Respondent filed an Answer admitting the jurisdictional al- 
legations set forth in the Complaint, neither admitted nor denied 
the remaining allegations, and afffirmatively alleged: “ * * * that 
while engaged in the business of buying livestock in commerce 
on a commission basis, the Respondent at no time expends per- 
sonal funds for the purchase of said livestock but rather, uses the 
funds of his principal who at all times is bonded.” Respondent 
requested an oral hearing which was held March 16, 1977 in Grand 
Rapids, Iowa, before Administrative Law Judge Dorothea A. 
Baker, United States Department of Agriculture. James A. Pier- 
sall, Esquire, 1727 First Avenue, S.E., Cedar Rapids, Iowa, rep- 
resented Respondent. Complainant was represented by Thomas C. 
Heinz, Esquire, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D. C. 


In due course the parties filed briefs, the last brief having been 
filed on May 10, 1977. 


FINDINGS OF FACT 


1. John E. Hoth, the Respondent herein, is an individual whose 
address is Garnavillo, Iowa. 
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2. Respondent at all times material herein was: 


(a) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
dealer buying only for slaughter. 


3. The surety bond which respondent maintained to secure 
the performance of his livestock obligations under the Act was 
terminated on November 15, 1974. No bond was maintained by 
Respondent subsequent to November 15, 1974. 


4. Respondent was notified by certified mail on or about Octo- 
ber 21, 1974, that if he continued his livestock operations without 
bond coverage or its equivalent, he would be in violation of sec- 
tion 312(a) of the Act and sections 201.29 and 201.30 of the regu- 
lations promulgated thereunder. 


5. As herein pertinent, respondent purchased hogs for Patrick 
Cudahy, Incorporated, Cudahy, Wisconsin, which was bonded by 
a $1,175,000 bond. 


6. Respondent operates a buying station, i.e., a facility consist- 
ing of a livestock scale, chutes, and pens for receiving, handling, 
and loading of livestock where he purchases hogs for Patrick 
Cudahy. “Outcast” hogs, not suitable to Cudahy’s purposes, are 
transported to a Car] S. Thurn, who pays the producers directly. 


7. With respect to the hogs purchased for Cudahy, they were 
paid for by checks drawn on Patrick Cudahy, Incorporated; re- 
spondent did not use his own money to pay for them. Patrick 
Cudahy authorized Respondent to issue checks or warrants on its 
account for the purchase of livestock. The checks issued to the 
sellers read: 


“Patrick Cudahy Incorporated 
Livestock Account 
By S/John Hoth.” 


The checks also had printed material at the top which read: 


“Home of Sweet Apple-Wood Smoke Flavor 


Patrick Cudahy Incorporated 
Cudahy, Wisconsin 


Buying Station” 
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Respondent had to relinquish the hogs to Cudahy; he could neither 
have kept them nor sold them. Once respondent had made ar- 
rangements for the purchase thereof, Cudahy bore the risk of 
loss, not the Respondent. 


8. Patrick Cudahy considered Respondent to be an independ- 
ently employed agent or contractor although the company pro- 
vided him with a daily market sheet, office supplies, warrants, 
tickets, and paid the feed bill for the hogs kept at Garnavillo 
for more than the normal time. The compensation received by re- 
spondent, as herein pertinent, was based on the live weight of the 
hogs purchased for the account of Cudahy. 


9. Respondent has a trucking company and he is paid a fee 
when his transportation services are used. 


10. Respondent’s arrangement with Cudahy arose by reason 
of the termination of his bond in 1974. By letter dated October 
21, 1974, respondent was informed, among other things: 


“Unless you have a new bond or equivalent thereof to secure 
the performance of your livestock obligations under the Packers 
and Stockyards Act on or before the termination date set forth 
above, you must discontinue all livestock operations for which 
bonding is required under the Act. If you continue such livestock 
operations in commerce after the close of business on November 
15, 1974, without filing an adequate bond or trust fund agree- 
ment, you will be in violation of section 312(a) of the Packers and 
Stockyards Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Such a violation will subject you to dis- 
ciplinary action under the Act.” 


11. The Complainant adduced “warrants” which reflected 
thereon that respondent was paid amounts designated as “com- 
missions”. 


12. By letter dated April 17, 1975, Respondent was informed: 

“When the application for registration was received in this of- 
fice it was signed by you as the livestock buyer and by Mr. Jack 
Canterberry, Livestock Procurement Manager. The statement im- 
mediately above Mr. Canterberry’s signature implied that you are 
employed by Cudahy as a livestock buyer. 


“We have now received a letter from Mr. LeRoy C. Finn, Treas- 
urer, Patrick Cudahy, Inc., Mr. Finn advises this office that you 
are not an employee of Cudahy, but that you have been engaged 
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to purchase livestock on a commission basis as an independent 
contractor. In Mr. Finn’s letter he explains your arrangement with 
Cudahy and of the fact that you are paid a commission based upon 
the live weight of the hogs purchased for the account of Cudahy. 


“On the basis of the information furnished us it has been deter- 
mined that you do not qualify for registration as a dealer buying 
for slaughter purposes as an employee of a subject packer. In- 
stead, the nature of your activities places you in the category of 
a market agency buying on commission for the accounts of others. 
Because of this it will be necessary that you file with this office 
a new application for registration and a surety bond to cover your 
activities as a market agency buying on commission.” 


13. Respondent has engaged in the business of a market 
agency buying livestock in commerce on a commission basis with- 
out filing and maintaining a reasonable bond or its equivlaent. 


CONCLUSIONS 


The Complaint charges Respondent with having willfully vio- 
lated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


The issue essentially is whether or not respondent’s “unique” 
relationship with Patrick Cudahy Incorporated, partook of the na- 
ture of a “market agency” within the meaning of Section 301 of 
the Act. Admittedly, respondent was not an “employee” in the 
usual sense. However, his arrangement with Cudahy was such 
that he was not buying the livestock to sell to Cudahy, but, rather 
he was buying the livestock for and on behalf of Cudahy under 
whose direction and approval he was operating and whose funds 
he was committing. At no time were the producers given un- 
bonded funds. All checks written by respondent were drawn on 
the account of Cudahy and as such were fully bonded. The evi- 
dence does not suggest that Cudahy ever defaulted on its payment 
obligations. 


The complainant maintains that both law and policy require 
Respondent to obtain and maintain a bond under the Act. Re- 
spondent’s “arrangement” with Cudahy was intended to obviate 
the bonding requirement. Upon consideration of the entire record 
and the statutory requirements, I am of the opinion that respond- 
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ent did not achieve that intended purpose. Respondent has en- 
gaged in the business of a market agency buying livestock in com- 
merce on a commission basis without filing and maintaining a 
reasonable bond or its equivalent. Respondent’s actions constitute 
willful violations of section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.80 of the regulations (9 CFR 201.29 
and 201.30). 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent contends on appeal that Judge Baker erred in find- 
ing that he engaged in the business of buying livestock on a com- 
mission basis. Whether respondent purchaes livestock for Patrick 
Cudahy, Inc., on a commission basis is decisive since, under the 
statutory definitions of “market agency” and “dealer,” if re- 
spondent buys livestock for Patrick Cudahy, Inc., on a commission 
basis he is a “market agency” whereas if he buys livestock for 
Patrick Cudahy, Inc., on other than a commission basis he is a 
“dealer.” 2 


Although the Secretary is authorized to require reasonable 
bonds from “every market agency and dealer” (7 U.S.C. 204), he 
has exempted dealers—but not market agencies—who purchase 
livestock for packers for slaughter only. 


2 ‘Tne Act defines the terms as follows (7 U.S.C, 201(c) and (d)): 

(c) The term “market agency” means any person engaged in the business of (1) 
buying or selling in commerce livestock on a commission basis or (2) furnishing stock- 
yard services; and 

(d) The term ‘dealer’ means any person, not a market agency, engaged in the 
business of buying or selling in commerce livestock, either on his own account or as 
the employee or agent of the vendor or purchaser, 

3 The regulations provide (9 CFR 201.10(c); 9 CFR 201.29(a) and (b)): 

(c) Any person regularly employed on salary, or other comparable method of com- 
pensation, by a packer to buy livestock for such packer shall be subject to the registra- 
tion requirements of the act and the regulations in this part. Such persons shall be 
registered as dealers to purchase livestock for slaughter only. 


s s+ 


(a) Every market agency and dealer, except packer buyers registered as dealers 
to purchase livestock for slaughter only, shal] execute and maintain, or cause to be 
executed and maintained, a reasonable bond to secure the performance of obligations 
incurred as such market agency or dealer, and no market agency or dealer shall con- 
duct his operations unless there is on file and in effect a bond complying with the 
regulations in this part. 


(b) Every market agency buying on a commission basis and every dealer buying 
for his own account or for the accounts of others shall file and maintain a bond to 
secure the performance of his buying obligations, such bond to contain condition clause 
N. 2 as set forth in § 201.81(b) of these regulations. * * * 
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The record overwhelmingly demonstrates that respondent was 
not employed by Patrick Cudahy, Inc., on salary or other com- 
parable method of compensation, but instead was an independent 
contractor purchasing livestock for Cudahy on a commission 
basis. The treasurer of Patrick Cudahy, Inc., expressly stated 
that respondent, Mr. Hoth, “‘is not an employee of Patrick Cudahy 
Incorporated,” and that “Patrick Cudahy pays Mr. Hoth a com- 
mission based upon the live weight of hogs purchased for Patrick 
Cudahy’s account and delivered to Cudahy, Wisconsin” (Comp. 
Ex. 3). Another employee of Patrick Cudahy, Inc., called by re- 
spondent as a witness, testified that Cudahy does not consider 
respondent an employee but considers him an independent con- 
tractor (Tr. 41). Accordingly, Judge Baker’s finding is abun- 
dantly supported by the record. 


Respondent contends that no useful purpose would be served by 
bonding him because his livestock purchases for Cudahy are paid 
for by Cudahy and Cudahy is bonded. However, “[b]jonds do not 
cover all insolvencies of all packers and frequently they only 
cover part of them” (Tr. 37). Recently, a large packer went bank- 
rupt “leaving producers in 13 States unpaid for a total of over 
$20 million in livestock sales” (Sen. Rep. No. 94-932, 94th Cong., 
2nd Sess., p. 5). It is not practicable to require bonds of packers 
large enough to insure complete payment to producers in the 
event of a bankruptcy. Accordingly, the additional protection af- 
forded by respondent’s bond would further the Congressional pur- 
pose under this remedial legislation. See, e.g., Arnold Livestock 
Sales Company, Inc. v. Pearson, 383 F. Supp. 1319 (D. Neb.). 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
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supplemental order will be issued in this proceeding terminating 


the suspension. 


This Order shall be effective seven days after service upon the 
respondent. 


(No. 18,150) 


CHARLES W. ADAMS and ELIZABETH J. ADAMS v. WILLIAM A, SON- 
NER, d/b/a BURLINGTON LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 5217. Decided November 4, 1977. 


Damages — failure to prove — Burden of proof — failure to sustain — Dismissal - 


Where complainants failed to sustain their burden of proof that they suf- 
fered damages with respect to the animal in issue, the complaint is 
dismissed. 


Robert L. Purcell, Presiding Officer. 
Complainants pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


In a complaint filed on September 9, 1975, complainants allege 
in substance that on July 22, 1975 they consigned a Hereford 
heifer to respondent to sell, of an estimated weight of 700 pounds, 
that should have sold for $42.00/cwt. based on the market price 
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for similar animals on July 23, 1975; that an animal was cold in 
their name but weighed 545 pounds and brought a price of 
$13.00/ewt. Complainants allege in substance that another heifer 
was sold in place of the one they consigned. The amount of repara- 
tion claimed was $200.58. 


Copies of the complaint and of an investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in the proceeding pursuant to the rules of practice 
(9 CFR §202.40), were served on respondent on October 27, 1975. 
A copy of the investigation report was served on complainants on 
October 28, 1975. 


Respondent timely filed an answer admitting that a Hereford 
heifer was sold for the account of complainants but denying that 
the transaction was in any way mishandled, and asserting that a 
proper accounting was made to complainants for the heifer re- 
ceived for sale. 


Complainants timely requested an oral hearing. 


An oral hearing was held on May 4, 1976 in St. Joseph, Mis- 
souri, before Robert L. Purcell of the Office of the General Coun- 
sel of this Department. Neither party was represented by counsel. 
Complainant Mrs. Adams, respondent, and two witnesses testi- 
fied. One exhibit was received in evidence. 


Complainant Mrs. Adams testified convincingly that the heifer 
that they consigned was a sleek, grain fed, healthy animal weigh- 
ing 700 pounds by their estimate, and should have brought top 
market price for that type of animal on the date sold. She offered 
into evidence a sale ticket for an animal purchased on November 
3, 1973 at a price of $52.50/cwt., for a total of $173.25. The ticket 
describes not a Hereford heifer, but rather a 330-pound black 
steer. She explained that this description was in error and that 
the 330-pound animal listed on that exhibit was actually the 
Hereford heifer in dispute in this case. 


Respondent William A. Sonner, and William H. Sonner testify- 
ing on behalf of respondent, recalled with particularity the sale 
of the heifer in issue and both testified that the heifer delivered 
to them to sell for complainants was a low quality, possibly 
bloated, 545-pound animal, which not only could not bring a top 
price but was, in fact, difficult to sell at any price. Respondent 
further testified that they first tried to sell the animal in a private 
treaty sale, had no success, and decided to attempt to sell it 
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through the auction ring the next day. The heifer was started at 
$16.00/cewt. in the auction ring and no bid was received until the 
price was backed up to $13.00/cwt., when it was bid on and pur- 
chased by one Alton Dyer, not a party herein. 


Bernard Lorrenz, an employee of respondent, informed an in- 
vestigator of the Packers and Stockyards Administration that he 
recalled the animal as being bloated and of poor quality; a similar 
statement was made to the investigator by the buyer of the heifer, 
Alton Dyer. Memoranda, of their conversations with the investi- 
gator, are in the investigation report. 


The trucker who delivered the animal, Glen Poos, stated to the 
investigator that he estimated the weight of the heifer to be 450- 
500 pounds. A memorandum, of his conversation with the investi- 
gator, is in the investigation report. Respondent testified that he 
requested Poos to attend the hearing. Poos did not do so. No sub- 
poena for him was requested by either party. 


The testimony of Mrs. Adams, while convincing, does not 
constitute a preponderance of the evidence on the issue whether 


respondent properly handled the heifer received from the trucker | 


for sale on the Adams’ account and sold it for the best price ob- 
tainable. We do not have sufficient basis to find any negligence, 
mishandling, or other failure of respondent to render reasonable 
stockyard services as required by the Act. 


The burden of proof in a reparation proceeding rests with the 
complainant, to establish by a preponderance of the evidence 
his alleged loss and that it was due to conduct on the part of the 
respondent in violation of the Act. Wallace Spor v. Kansas City 
Livestock, 32 A.D. 1937 (1973); P. Roiger v. United Stockyards 
Corp., 33 A.D. 182 (1974). 


This order is the same as an order by the Secretary of Agri- 
culture, being issued pursuant to delegated authority, 7 CFR 
§2.35, 42 F.R. 4395, as authorized by the Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§202.57 and 202.21. 


On complainants’ right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 
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The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 18,151) 


DONALD BURTON and Guy K. MORSE, d/b/a PIPE RANCH COMPANY 
v. RUSSELL CARVER, and HENRY THOMPSON, d/b/a THOMPSON 
LIVESTOCK, INC. P&S Docket No. 5148. Decided November 4, 
1977. 


Order on reconsideration 


E. W. Christol, Rapid City, SD, for complainant. 
Thomas E. Carr, Belle Forche, SD, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a decision 
and order was issued on July 13, 1977. Copies thereof were 
promptly served on the parties. Thereafter, complainants filed a 
petition for reconsideration of that order, a copy of which was 
served on respondents. Thereafter, respondents filed an answer 
thereto, copy of which was served on complainants. 


Complainants alleged in substance, wrongful refusal to take 
delivery of certain sheep and pay for them as agreed. It is undis- 
puted that respondents accepted the sheep and gave a check in 
payment for them, then later refused to take delivery and stopped 
payment on the check. Respondents alleged in substance, material 
misrepresentation of the ages of the ewes, and revocation of ac- 
ceptance upon learning the ages. We held, as explained in the 
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decision and order of July 13, that we cannot find the actions of 
respondents in dispute herein, to be in violation of the Act. 


The petition for reconsideration includes the following: 


The real issue of this case involves the question as to whether re- 
spondents can rescind the sale contract where he has identified the 
sheep to the contract for sale, been afforded a reasonable place and 
time to inspect them, and after a reasonable opportunity to inspect, 
signifies to the claimants they are acceptable and pays for them. 
The Buyer then has foreclosed himself from rescinding the contract. 
The rule is that an experienced buyer who makes his own investiga- 
tion and relies thereon cannot thereafter claim he relied on the rep- 
resentation of the seller. * * * In order to rely upon the representa- 
tion of a seller, every person must use reasonable diligence for his 
own protection. * * * Where defects in an object purchased are 
apparent and discoverable on a simple inspection and the buyer in- 
spects the property, he cannot be heard to complain of fraud * * * * 
Where the seller afforded the buyer ample opportunity to explore 
every facet of patentability, the buyer was charged with knowledge 
of everything proper investigation would disclose. * * * 


* * * 


The respondent purchased the sheep on the inspection it made. 
If it was negligent in its inspection that does not entitle it to re- 
scind. * * * 


Complainants cite a number of cases in support of these con- 
tentions. The facts, of those cases, shed light on the rules on which 
complainants rely. 


Complainants cite King v. Miller, 218 P.2d 554 (DCt. App., Cal., 
1950), which involved a sale of a hotel lease. The sellers published 
an advertisement deliberately misrepresenting the net income of 
the hotel. In fact, the Court found, the purchasers knew of the 
falsity of the misrepresentation when they made the purchase. 


Complainants cite Slaughter’s Administrator v. Gerson, 13 Wall. 
(80 U.S.) 879, which involved a sale of a steamboat. The purchaser 
contended that the seller misrepresented that the boat did not 
draw more than three and one half feet of water when fully 
loaded. In fact, the Court found, before buying the boat the pur- 
chaser had two carpenters examine it thoroughly and measure its 
draft, and one of the carpenters reported to the purchaser that it 
drew four and one half feet amidships without any load. 


Complainants cite White v. Lamar Realty, Inc., 303 So. 2d 598 
(La. App., 1974) which involved a sale of a house. The purchaser 
contended that he relied on certain statements of the realtors and 


™ 


ce 85 me 8 


CO} 
we 


Co 


of 


on- 
ich 


al., 
ed 

of 
the 


all. 
ser 
not 
lly 
ur- 


t it 
98 


ser 
and 


BURTON v. CARVER 1825 
Cite as 36 A.D. 1823 


representations on the specification sheet as to the dimensions of 
several rooms, the capacity of the air conditioning unit and the 
amount of closet space, which proved inaccurate and erroneous. 
In fact, the Court found, the particular alleged defects were patent 
and discoverable upon the simple inspection of the house which 
the purchaser made. 


Complainants cite Morton v. Young, 311 So. 2d 755 (D. Ct. App., 
Fla., 1975) which involved a sale in January 1969 of “unregis- 
tered” stock of a corporation. The seller stated that the stock 
would be “registered” by July 1970. The seller was not a control- 
ling stockholder, nor an officer or director of the corporation. It 
was impossible for the seller to cause stock of the corporation, 
which he had already sold, to be “registered.” The purchaser was 
such a sophisticated businessman that he had accountants, law- 
yers, and accounts with two stockbrokers, one in Miami and one 
in New York. Under the circumstances, the Court found, the pur- 
chaser could have learned with very little effort that the represent- 
ation was false. 


Complainants cite McCormick & Company, Incorporated v. 
Childers, 468 F.2d 757 (4 C., 1972) which involved an acquisition 
of one business enterprise by another, a multi-million dollar trans- 
action culminating two months of negotiations, in which several 
representatives of the acquiring enterprise visited the plant of the 
acquired enterprise and discussed the various aspects of the busi- 
ness with which each was particularly conversant. Certain mis- 
representations were made which related to the patentability of a 
chicken-deboning machine. The Court found the misrepresenta- 
tions to be largely matters of judgment rather than of fact. Fur- 
ther, the Court found that in fact the question, of patentability of 
the machine, had been extensively investigated by patent counsel 
of the acquiring enterprise. 


Complainants cite Packwood v. Johnson, 264 So. 2d 663 (La. 
App., 1972) which involved a sale of a business. Prior to the sale, 
one Isaac Chatman had been injured accidentally on the job and 
had received workmen’s compensation payments from the enter- 
prise until about six months before the sale. After the sale was 
consummated suit was filed on behalf of Isaac Chatman seeking 
workmen’s compensation for total and permanent disability. The 
Court held as follows, 264 So. 2d at 665: 


The sales contract contains a paragraph which notes that the books 
and records of the corporation were delivered to the [purchaser] on 
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May 12, 1969, eight days before the contract was signed. It is not 
necessary for a resolution of the case that we make a definite find- 
ing that the [purchaser] examined the books and records, but we do 
specifically hold that he had a reasonable opportunity to inspect the 
books and records, and a cursory examination by him would have 
disclosed plainly that |the enterprise] had paid workmen’s compen- 
sation to the claimant. We think the entire record amply supports 
the trial judge’s statment contained (sic) his oral reasons for judg- 
ment to the effect that neither of the parties were actually concerned 
“about the outstanding workmen’s compensation claim at the time 
the sale was passed.” 


Complainants cite Highway Equipment & Supply Co. v. Jones, 
153 N.W. 2d 859 (Neb., 1967) which involved a sale of a used 
power shovel, which never operated properly and continually broke 
down. The purchasers asserted that it was misrepresented as to its 
condition. The Court held, “The record discloses no evidence of 
misrepresentation or fraud.” It also held, “There is no evidence of 
warranty or representation of condition or performance.” 153 
N.W. 2d at 861. 


Complainants cite Rogers v. Bill & Vince’s, Inc., 21 Cal. Rptr. 
269 (D. Ct. App., Calif., 1962) which involved a sale of a restau- 
rant (lease of premises and sale of personalty and good will) by 
deliberate misrepresentation of the gross volume of sales. The 
Court held that the purchasers relied on the representations made, 
were entitled to do so, and were entitled to rescission. 


In this case respondents contended that complainants misrepre- 
sented the ages of the ewes in qustion to them, and we concluded, 
and still believe, that if complainants’ explanation, regarding the 
ages of the ewes, was not intended to mislead, nevertheless it had 
that effect. 


The record does not show that respondents, notwithstanding 
complainants’ explanation, knew the ages of the ewes when they 
accepted them, so that they were in fact not misled. 


It is undisputed that the only way to verify the age of a ewe is 
to examine the teeth, and that respondents accepted the ewes in 
question without having done so. Respondents did not have the 
ewes in their possession for any time before acceptance. The ages 
of the ewes were not discoverable on the inspection made by re- 
spondents, or discoverable with very little additional effort. We 
must conclude that the record does not support a finding that re- 
spondents must bear the responsibility for their being misled. 
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The rules on which complainants rely, while valid, do not apply 
in this case. 


In view of all of the above, we cannot find that the actions of 
the respondents in dispute herein, fall within the clause in section 
307 of the Act (7 U.S.C. 208), “every unjust unreasonable, or dis- 
criminatory regulation or practice is prohibited and declared to 
be unlawful.” In a reparation proceeding against a dealer under 
the Act, such as this one, the issue is whether the action of the re- 
spondent dealer in dispute, falls within the clause. The burden of 
proof is on the complainant in such a proceeding. Agri-Link v. 
J. D. Shultz, 35 A.D. 557, 1401 (1976). 


The petition for reconsideration contains quotations of certain 
testimony at the hearing, which was not quoted in the decision 
and order of July 13, 1977. All evidence in the record was care- 
fully considered in reaching that decision and order. 


All contentions of the parties presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and 
a review of the findings and conclusions relating to the contentions 
of complainants, no changes in such findings and conclusions 
should be made. 


The decision and order of July 13, 1977, and this order, are the 
same as orders by the Secretary of Agriculture, being issued pur- 
suant to delegated authority, 7 CFR §2.35, 42 F.R. 4395, as au- 
thorized by the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c- 
450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
ed., appendix page 550). 


On complainants’ right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 18,152) 


In re CATTLE SALES, INC. P&S Docket No. 5418. Decided Novem- 
ber 7, 1977. 
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Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with — Sanction 


Where respondent wilfully violated Section 312(a) of the Act and the regula- 
tions issued thereunder in connection with its operations as a market 
agency as found herein, respondent is ordered to cease and desist from 
said violation and is suspended as a registrant under the Act until in full 
compliance with the bonding requirements thereof. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The com- 
plaint alleges that respondent wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 

Copies of the complaint and the rules of practice governing pro- 
ceedings under the Act (42 Fed. Reg. 743-749 (1977)) were 
served upon respondent by the Hearing Clerk by certified mail. 
Respondent was informed in the letter of service that an answer 
should be filed in accordance with the rules of practice, and that 
failure to answer denying the allegations in the complaint and 
requesting an oral hearing would constitute admission of such al- 
legations and waiver of such hearing. An answer was not filed 
and, on August 11, 1977, copies of a proposed decision and of a 
motion for its adoption, were served upon respondent to which it 
has not filed any objection or other response. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 
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This Decision and Order, therefore, are issued pursuant to sec- 
tion 1.139 of the rules of practice (42 Fed. Reg. 743-749 (1977) ). 


FINDINGS OF FACT 


1. (a) Cattle Sales, Inc., doing business as Scenery Hill 
Stockyard, hereinafter referred to as the respondent, is a corpora- 
tion with its principal place of business located at Scenery Hill, 
Pennsylvania 15360. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Scenery Hill Stockyard stockvard which is posted under 
and subject to the provisions of the Act, hereinafter referred to as 
the stockyard. 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its market agency obligations under the Act was 
terminated on January 8, 1977. Respondent was notified by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. on or about December 27, 1976, via certified 
letter, that if it continued its livestock operations after January 8, 
1977, without bond coverage or its equivalent, as required under 
the Act and the regulations, it would be in violation of section 
312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions issued thereunder. Notwithstanding this notice, respondent 
has continued to engage in the business of a market agency sell- 
ing livestock in commerce on a commission basis, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
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respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations subject to the Packers and Stockyards 
Act, shall cease and desist from engaging in any business in com- 
merce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When it has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective from the sixth day after 
this Decision becomes final: Provided, however, that if by any 
means or device whatever, all or part of the suspension period set 
forth in this order is not effectively served, the effective date of 
the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect there- 
to. Copies hereto shall be served upon the parties. 


Pursuant to the rules of practice governing proceedings under 
the Packers and Stockyards Act, this Decision becomes final* 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the rules of 
practice (42 Fed. Reg. 743-749 (1977) ). 


*The Decision and Order became final November 7, 1977—Ed. 
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(No. 18,153) 


In re C & R CATTLE Co., INC. and CHARLES H. Ross. P&S Docket 
No. 5443. Decided November 8, 1977. 


Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for wilfull violations of the Act and the regulations as found here- 
in. Respondents are ordered to cease and desist from said violations, and 
the avplication of respondent Ross for license as a registrant under the 
Act is denied, 


Eric Paul, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
allezing that the respondents wilfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision 
is entered pursuant to the consent dec’sion provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondents admit the jurisdictional allegations in para- 
grap I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. C & R Cattle Co., Inc., hereinafter referred to as the cor- 
porate respondent, in a corporation with its principal place of 
business located at 1789 W. Shawnee Drive, Chandler, Arizona. 


2. The corporate respondent is, and at all times material here- 
in was, engaged in the business of buying and selling livestock in 
commerce for its own account and buying livestock in commerce 
on a commission basis within the meaning and subject to the pro- 
visions of the Act. 


3. Charles H. Ross, hereinafter referred to as respondent-ap- 
plicant, is an individual whose address is 1789 W. Shawnee Drive, 
Chandler, Arizona and who presently and at all times material 
herein owned, controlled, and managed the operations of the cor- 
porate respondent. 


4. The respondent-applicant is, and at all times material here- 
in was, engaged in the business of buying and selling livestock in 


commerce for his own account and buving livestock in commerce ~ 


on a commission basis within the meaning and subject to the pro- 
visions of the Act. 


5. The respondent-applicant has filed with the Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, an Application for Registration as an individual to operate 
in commerce as a dealer. 


6. Respondents are not, and at all times material herein were 
not, registered with the Secretary of Agriculture as dealers to buy 
and sell livestock in commerce or as market agencies buying live- 
stock on a commission basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


1. C & R Cattle Co., Inc., and the individual respondent-appli- 
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cant, Charles H. Ross, individually or as an officer, director, agent 
or employee of C & R Cattle Co., Inc., or any other corporate device 
or successor corporation, shall cease and desist from: 


(a) Selling livestock in commerce at false and incorrect 
weights; 


(b) Issuing sales invoices in connection with livestock 
purchased on a commission basis by respondents in commerce 
showing weights and prices other than the true and correct 
weights and prices of the livestock ; 


(c) Issuing sales invoices in connection with the sale by 
respondents of livestock in commerce showing weights other than 
the true and correct weights of the livestock ; 


(d) Collecting from purchasers of livestock on the basis 
of false and incorrect weights and/or prices; 


(e) Respondents shall prepare and keep such accounts, 
records, and memoranda as fully and correctly disclose all trans- 
actions involved in their business under the Act, including but not 
limited to the keeping and maintaining of copies of all accountings 
furnished livestock purchasers, with accountings shall fully and 
correctly disclose all facts as to the accurate weight, price, com- 
mission charge, transportation charge, and other relevant infor- 
mation in connection with the purchase and sale of livestock. 


2. The application for registration as a dealer under the Act 
filed by the respondent-applicant, Charles H. Ross, is denied. The 
respondent-applicant may file a new application for registration, 
either as an individual or on behalf of the corporate respondent or 
successor corporation not earlier than one year from the effective 
date of this order. Such application will be considered in light of 
the circumstances existing at that time. 


The provisions of this Order shall become effective on the sixth 
day after service of this order on the respondents. 


Copies of this decision shall be served upon the parties C & R 
Cattle Co., Inc. 
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(No. 18,154) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. UNITED STOCK- 
YARDS CORPORATION, d/b/a ST. JOSEPH STOCK YARDS, and 
KIERAN PFEIFER and JOHN EARLEYWINE, d/b/a JOHN CLAY 

COMMISSION Co. P&S Docket No. 5108. Decided November 11, 


1977. 
Consignments — solicitation of in violation of the Act — Stockyard serv- 
ices — failure to impose just and reasonable practice in the furnishing 


of — Damages — basis for — Reparation awarded 


Where respondents wilfully violated section 307(a) of the Act, and the reg- 
ulations issued thereunder as found herein, respondents are liable to 
complainant for damages in the amount of $105.00 for which reparation 
is awarded with interest. 


John J, Casey, Presiding Officer. 
R. A. Brown and Don Pierce, St. Joseph, MO, for respondents. 
James A. Doyle, Omaha, NB, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
the filing on January 14, 1975, of a complaint, alleging in sub- 
stance that respondent Earleywine left the employ of complainant 
and went into partnership with respondent Pfeifer, and solicited 
the consignors of animals which had been consigned to complain- 
ant and were awaiting sale on the St. Joseph Stock Yards, that 
such persons changed their consignment from complainant to re- 
spondents Earleywine and Pfeifer, and that respondent stockyard 
owner cooperated with those respondents in the activity. 


Copies of the complaint, and of an investigation report prepared 
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’ by the Packers and Stockyards Administration and filed in this 


proceeding pursuant to the rules of practice (9 CFR §202.40), 
were served on respondent United Stockyards Corporation on Jan- 
uary 25, 1975, and on respondents Pfeifer and Earleywine on Jan- 
uary 27, 1975. A copy of the investigation report was served on 
complainant on January 25, 1975. 


An answer was filed by respondent United Stockyards Corpora- 
tion on or before February 4, 1975. An answer was filed by re- 
spondents Pfeifer and Earleywine on or before February 11, 1975. 
All respondents in substance denied liability and requested oral 
hearing. 


No oral hearing was held. By agreement of the parties, the pro- 
ceeding was submitted for decision on stipulations. All parties 
filed briefs. Complainant was represented by James A. Doyle, 
Esq., Omaha, Nebraska. Respondent United Stockyards Corpora- 
tion was represented by R. A. Brown, Esq., and respondents 
Pfeifer and Earleywine were represented by Don Pierce, Esgq., St. 
Joseph, Missouri. 


FINDINGS OF FACT 


1. Complainant Producers Livestock Marketing Association, a 
corporation, at all times material herein was engaged in business 
as a market agency buying and selling livestock on commission, 
and as a dealer buying and selling livestock for its own account, 
operating on St. Joseph Stock Yards, a posted stockyard subject 
to the Act, at South St. Joseph, Missouri, and was so registered 
with the Secretary under the Act. 


2. Respondent United Stockyards Corporation, a corporation, 


at all times materia] herein owned and operated St. Joseph Stock 
Yards. 


3. Respondents Kieran Pfeifer and John Earleywine at all 
times material herein were partners doing business as John Clay 
Commission Co., and engaged in business as a market agency buy- 
ing and selling livestock on commission, operating on St. Joseph 
Stock Yards. Pfeifer was registered as a dealer under the Act with 
the Secretary, and had applied for registration as a market 
agency. 


4. Prior to November 4, 1974, respondent Earleywine was em- 








1836 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D, 1834 


ployed by complainant Producers Livestock Marketing Associa- 
tion, and discussed with respondent Pfeifer, leaving such employ- 
ment and going to partnership with Pfeifer. On that date he de- 
cided to do so. About 2:30 p.m. that day, Earleywine told James 
C. Robertson, manager of complainant, of this decision, and that 
he would give him two weeks notice, or would leave earlier, which- 
ever complainant wanted. Robertson told Earleywine that he 
would contact him later. 


5. About 5:30 p.m. that day, Earleywine asked the night fore- 
man of respondent stockyard owner whether any hogs had been 
consigned to complainant for sale the following day. There were 
some such hogs, in receiving pens at the stockyard, and Earley- 
wine looked at the consignment tickets for those hogs in the pos- 
session of respondent stockyard owner. 


6. Sometime that evening, Earleywine contacted Robertson 
and insisted on a decision when he would leave the employ of com- 
plainant to start his new venture, whereupon Robertson told him 
that he could do so the following morning. Immediately thereafter 


Earleywine again looked at the consignment tickets for hogs con- 


signed to complainant, in the possession of respondent stockyard 
owner, and advised the night foreman of respondent stockyard 
owner that he was no longer employed by complainant. 


7. Earleywine then contacted the consignors of such hogs, in- 
formed them of his change in employment, ‘and if they wanted 
him to sell the hogs, they might have to verify that he was to sell 
the hogs rather than Producers. Each of the customers called said 
they wanted him to sell the hogs. Earleywine recorded the con- 
signors and pen numbers from the consignment tickets that night 
and kept the list.” 


8. The next morning at about 6:00, Earleywine began moving 
the hogs in question from the receiving pens to pens assigned to 
“John Clay Commission Company.” 


9. Thereafter, employees of respondent stockyard owner went 
to the “John Clay” pens to move the hogs in question to pens as- 
signed to complainant. Respondent Earleywine then telephoned 
the seven consignors in question, to ask them to verify that they 
wanted him to sell their hogs. All of the consignors told one or the 
other of the stockyard company employees by telephone, that they 
wanted to change their consignments from complainant to the 
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John Clay firm, and the stockyard company employees changed 
the consignment tickets accordingly. 


10. Thereafter, the animals in question were sold by respond- 
ents Pfeifer and Earleywine, who received $105.00 commissions 
for such sales. 


11. The complaint was filed within ninety days of the accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


The facts set forth above in the Findings of Fact, are not in 
dispute. The issue is whether such facts constitute a violation for 
which the Act authorizes reparation to be ordered to be paid to 
complainant. 


Section 201.63 of the regulations issued under the Act (9 CFR 
§201.63) reads as follows: 


§201.63 Consignments; when not to be solicited or intercepted. 


No packer, market agency, dealer or licensee shall solicit or intercept con- 
signments of livestock or live poultry at or on stockyard premises or in 
designated areas or after such livestock or poultry has been billed or con- 
signed to a packer, market agency, dealer or licensee and is in course of 
transportation for delivery to the consignee. 


Violation of that regulation would constitute an unjust practice 
within the meaning of the second clause of section 307(a) of the 
Act (7 U.S.C. 208). 


The undisputed facts clearly compel the conclusion that re- 
spondent Earleywine solicited the consignments in question, by his 
telephone calls to the consignors on the evening of November 4, 
after the animals in question had been consigned to complainant 
but before complainant had received them. Such solicitation was 
clearly in Violation of the regulation quoted above, and thus in vio- 
lation of the Act. 


With respect to the involvement of respondent stockyard owner 
in this matter, the following is set forth in the statment of facts 
to which the parties stipuated: 


Russell [Frank Russell, vice president of respondent stockyard 
owner] would testify that about 9:00 P.M. on Monday, November 
4th, he got a call at his home from John Earleywine. Earleywine 
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told him he was no longer employed by Producers and that he had 
joined the John Clay Commission Company. Earleywine told him 
there were some consignments of hogs in from customers for whom 
he had been selling hogs. He told Russell that he called all of these 
customers and they wanted him to sell their hogs. * * * 


* * * 


When Russell arrived at the stockyards on the morning of the 5th, 
he checked the consignment tickets which were on his desk, seven 
(7) in number. He took these to the office of Producers and talked 
with Clete Robertson. He told Robertson that he understood the own- 
ers of these consignments wanted to change their consignments from 
Producers to John Clay. He said this was based upon Earleywine’s 
statement that he had talked with these people and they had informed 
him of their desire to have Earleywine sell their hogs. * * * 


* * * 


Shortly after that Moore [an employee of respondent stockyard 
owner] came to Russell’s office and told him that he had been in 
Clay’s alleys when calls were made by Earleywine to the various 
Customers, that he had talked with each of the customers at Earley- 
wine’s request, and that each customer told him to change the con- 
signment ticket from Producers to John Clay. Moore reported that he 
then changed the tickets to show the consignee to be John Clay. At 
that time the hogs were already in John Clay’s sales pens. 


One of the seven (7) consignors could not be reached at her home so 
Russell had Moore call this customer from the Stock Yards telephone 
and clear up this matter with her. This woman had been at work 
earlier. When she was contacted by Gary Moore, she told him that 
she had been called by Earleywine on Monday night [Nocember 4, 
1974 was a Monday] and had agreed that the hogs were not to be 
sold by Producers but by John Clay and that she wanted John Ear- 
leywine to sell her hogs. [Emphasis added] 


It is clear from this that respondent stockyard owner through 
its agents and employees, changed the consignment tickets with 
full knowledge that Earleywine had solicited the change in con- 
signments, after the animals had been consigned to complainant, 
and before complainant had received them. Respondent stockyard 
owner thus must be deemed to have failed in its duty, imposed by 
section 307(a) of the Act (7 U.S.C. 208), to enforce just and 
reasonable practices in respect to the furnishing of stockyard 
services. 


Respondents Pfeifer and Earleywine stated, in their brief filed 
in this proceeding, “If Complainant has any basis for a claim of 
reparations * * * it is only for the $180.00 which arose from the 
7 consignors mentioned in the evidence.” 
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Respondent United Stockyards Corporation stated, in its brief 
filed in this proceeding, “The commissions involved amounted to 
approximately One Hundred and Five Dollars ($105.00).” 


Complainant stated, in its first brief filed in this proceeding, 
“The immediate damage to the initial consgnee, the Complainant, 
is the amount of the commissions involved in the sale of the hogs 
by John Clay. That amounted to $105.00, plus incidental costs as- 
sociated with the matter approximating $75.00.” 


lt seems to be undisputed that $105.00 is the amount of the com- 
missions on the consignments in question, although the parties did 
not include this fact in their stipulation filed herein. That seems 
to be a fair measure of the amount by which complainant was di- 
rectly damaged by the violations in question. 


Damages in such a case need not be calculated with absolute 
exactness. Jt is sufficient if a reasonable basis for the computation 
is found, although the result be only approximate. Cuthbert v. 
Hickert, Hickert v. Emmick et al., 35 A.D. 222 (1976). 


The record does not contain any evidence in support of com- 
plainant’s claim for damages for “possible ill will” created in the 
minds of the consignors in question. A complainant always has the 
burden of proof of his damages in such a proceeding. Solheim v. 
Doyen, 35 A.D. 1741 (1976) ; Keck v. National Farmers Organiza- 
tion, 35 A.D. 1206 (1976). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR §2.35, 42 F.R. 4895, as authorized: by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganiza- 
tion Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). It 
constitutes ‘an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondents do not comply with this order 
within the time limit in this order, complainant Producers Live- 
stock Marketing Association may within one year of the date of 
this order file in the District Court of the United States for the 
District in which it resides or in which is located the principal 
place of business of the respondents, or in any State Court having 
general jurisdiction of the parties, a petition setting forth briefly 
the causes for which it claims damages and this order in the prem- 
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ises.* That section further provides that such suit in the District 
Court shall proceed in all respects like other civil suits for dam- 
ages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the District Court nor for costs at any 
subsequent stage of the proceedings unless they accrue upon its 
appeal. That section further provides that if the petitioner finally 
prevails, it shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§202.57 and 202.21. 


On respondents’ right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1068 (8 C., 
1971). On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days of the date of this order respondents Kieran 


Pfeifer, John Earleywine, and United Stockyards Corporation, 
shall jointly and severally pay to complainant Producers Livestock 
Marketing Association the sum of $105.00 plus interest thereon 
at the rate of 8% per annum from January 1, 1975 until paid. 


Copies hereof shall be served on the parties. 


(No. 18,155) 


Vitt HOME RANCH, a corporation v. DELMER E. STONEBURNER and 
REGINA W. STONEBURNER, d/b/a DEL STONEBURNER LIVE- 
stock AUCTION. P&S Docket No. 5226. Decided November 
11, 1977. 


“It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for in- 
clusion in the file on this reparation proceeding. It is further requested that if the construction 
of the Act or the jurisdiction to issue this order, becomes an issue in any such suit, prompt 
notice of such fact be given to the Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C. 20250. 
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Acceptance — revocation of justified — Consignment sale — just and proper — 
Net proceeds — reparation awarded for 


Where complainant failed to sustain its burden of proof of sale on an “as is” 
basis, the consignment sale by respondents is just and proper. However, 
respondents’ failure to pay complainant the net proceeds of sale is in 
violation of the Act, Reparation in the amount of $332.65 with interest 
is awarded complainant against respondents jointly and severally. 


James E. Andrews, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by a 
complaint filed on July 30, 1975, in which complainant claims 
$450.00, the approximate net selling price of a heifer it sold 
through respondents on July 7, 1975. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 
CFR §202.40) were served on the respondents on November 14, 
1975. A copy of the investigation report was served on the com- 
plainant on November 10, 1975. 


Respondents filed a timely answer to the complaint and re- 
quested an oral hearing. 


An oral hearing was held on March 2, 1976, in Santa Rosa, Cali- 
fornia, before James E. Andrews of the Office of the General 
Counsel of this Department. Complainant appeared by Martin J. 
Witt, Jr., its manager, and respondents appeared personally. Two 
witnesses testified on behalf of complainant and both respondents 
testified. One exhiibt was introduced into evidence. 
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FINDINGS OF FACT 


1. Complainant Witt Home Ranch, a corporation, at all times 
material herein engaged in business as a ranch with its principal 
place of business at Petaluma, California. 


2. Respondents Delmer E. and Regina W. Stoneburner at all 
times material herein were partners, doing business as Del Stone- 
burner Livestock Auction, with their principal place of business 
at Petaluma, California, and engaged in business as a market 
agency, selling livestock on commission at Del Stoneburner Live- 
stock Auction, a posted stockyard subject to the provisions of the 
Act, and as a dealer buying and selling livestock in commerce for 
their own accounts, and so registered with the Secretary of Agri- 
culture under the Act. 


3. On July 7, 1975, complainant consigned a Holstein heifer to 
respondents for sale at auction. Approximately two weeks before 
that, complainant had been advised by a veterinarian that there 
was doubt as to whether the heifer would freshen in more than one 
quarter of her udder after she delivered her calf. The veterinarian 
had been consulted because the heifer had been inspected and re- 
jected by one DeGraaf, not a party herein, at the time he pur- 
chased several other dairy heifers from complainant. 


4. On the same day, respondents sold the heifer as a “spring- 
ing heifer’ at auction for $467.50 to one Jess Amaral, not a party 
herein, who purchased it as an agent for the account of the same 
DeGraaf. Following the sale respondents issued a check for the 
net proceeds in the amount of $452.91 to complainant. 


5. On July 8, 1975, the morning following the sale, DeGraaf 
telephoned respondents and advised them in substance that the 
heifer was a “three quartered” heifer, that he recognized it as 
one he had rejected previously, that he was not going to pay for it, 
and that he would send it back. 


6. That afternoon, respondents advised complainant that the 
heifer had been rejected and asked that the proceeds check be re- 
turned. Complainant then returned the check. 


on 


7. On July 9, 1975, complainant learned that the heifer would 
not be shipped back until July 14, 1975, the date of respondents’ 
next sale. On July 10, 1975, complainant informed respondents 
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that it did not want the heifer back and that it expected payment 
of the $452.91 net proceeds. 


8. DeGraaf returned the heifer to respondents on July 14, 
1975. Respondents fed the heifer until September 29, 1975, 
when they sold it at their last sale before going out of business. 
Respondents issued complainant a check for $332.65, the net pro- 
ceeds from the sale of the heifer. Complainant kept the check in its 
possession until March 2, 1976, the date of the hearing in this pro- 
ceeding, when its manager returned it to respondents pending the 
Secretary’s decision in this proceeding. 


9. The complaint was within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that the cow in question was defective. Com- 
plainant’s manager testified that a veterinarian had advised him 
to “take it to the auction yard and let somebody else gamble on it.” 
(Tr. 5) It also is undisputed that the defect in the animal was dif- 
ficult to discover. Thus, after the animal was sold to DeGraaf as a 
“springing heifer,’ DeGraaf could rightfully revoke acceptance 
and return it within a reasonable time. U.C.C. § 2-608. See Nelson 
v. Maclin et al., 33 A.D. 482 (1974), and Whitaker v. Cullin, 34 
A.D, 1557 (1975). De believe that DeGraaf did so. 


It appears to be the substance of the complaint that respondents, 
when they sold to the animal to DeGraaf, violated instructions giv- 
en by complainant as consignor to sell the animal “as is.” It has 
been held that where livestock is sold on an “as is” basis, and no 
claim is made with respect to misrepresentation on the part of the 
seller, the buyer has no right to reject the animal because it there- 
after is found to be defective. Hutchinson Sales Pavilion v. Pence, 
20 A.D. 1096 (1961). 


Complainant’s manager Martin Witt testified that he instructed 
respondents to sell the heifer “as is.” Respondents both testified 
that he did not. The consignment ticket, filed with the complaint, 
contains no entry to this effect. Walton Burbank, who hauled the 
animal to respondents’ place of business for complainant, told an 
employee of the Packers and Stockyards Administration (Exhibit 
B of the investigation report) that when he delivered the animal 
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to respondents he called it a “spring heifer” and gave no instruc- 
tions about how it should be sold. This is supported by a letter 
(Exhibit C of the investigation report) of Francis C. Cook, 
Brand Inspector, California Department of Agriculture. We must 
conclude that complainant has not established by a preponderance 
of the evidence that respondents received instructions to sell the 
animal “as is.” A complainant always has the burden of proof in 
such a proceeding as this. Agri-Link v. J. D. Shultz, 35 A.D. 557, 
1401 (1976). 


We have not been shown any basis for holding that respondents’ 
sale of the animal on September 29, 1975 was in any sense unjust. 
See Howard v. Denver Livestock Comm’n. Co., 24 A.D. 60 (1965) 
and 32 Am Jur 2d, Factors and Commission Merchants §§12, 33. 
Also, so far as the record shows, respondents promptly sent com- 
plainant a check for the net proceeds of that sale. Complainant 
held that check until the date of the hearing and then returned it 
to respondents. Accordingly, respondents will be ordered to pay 
complainant the net proceeds of that sale. 


It would appear that the payment of interest on such sum should 


not be ordered in this case, unless there is a failure to pay such | 


sum by the date it is ordered to be paid. The parties have 
not briefed us on this question. If complainant knows of any legal 
authority for ordering the payment of interest on another basis, 
complainant can inform us of such authority in a petition for re- 
consideration filed under the rules of practice. Such a petition, 
if filed, will be ruled on after opportunity for respondents to 
answer it. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR $2.35, 42 F.R. 4895, as authorized by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgan- 
ization Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 
It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondents do not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the District Court of 
the United States for the District in which it resides or in which 
is located the principal place of business of the respondents, or in 
any State Court having general jurisdiction of the parties, a peti- 
tion setting forth briefly the causes for which it claims damages 
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and this order in the premises.* That section further provides 
that such suit in the District Court shall proceed in all respects 
like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein 
stated, and the petitioner shall not be liable for costs in the Dis- 
trict Court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue upon its appeal. That section further pro- 
vides that if the petitioner finally prevails, it shall be allowed a 
reasonable attorney’s fee to be taxed and collected as a part of 
the costs of the suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 
9 CFR §§202.57 and 202.21. 


On respondents’ right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 
1971. On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondents Delmer 
E. Stoneburner and Regina W. Stoneburner shall jointly and 
severally pay to complainant Witt Home Ranch, a corporation, the 
sum of $332.65, together with interest thereon from the thirtieth 
day after the date of this order until paid. 

Copies hereof shall be served on the parties. 





(No. 18,156) 


In re PROCESSING UNLIMITED, INC., d/b/a STILWELL PACKING 
COMPANY, and HARLEY D. BurRRows. P&S Docket No. 5406. 
Decided September 14, 1977. 





*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk,United States Department of Agriculture, Washington, D.C. 20250, for in- 
clusion in the file on this reparation proceedings. It is further requested that if the construction 
of the Act or the jurisdiction to issue this order, becomes an issue in any such suit, prompt 
notice of such fact be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 
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Answer — failure to file — admission of facts — Agreed purchase prices — 
failure to pay promptly and in full — Contract specifications — failure 
to fully comply with 


Where respondents wilfully violated the Act and the regulations in connec- 
tion with their operations as a packer thereunder as found herein, re- 
spondents are ordered to cease and desist from said violations. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint charges that the respondents have violated section 
202(a of the Act (7 U.S.C. 192(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b) ). 


Copies of the Complaint and the rules of practice governing 
proceedings under the Act (42 Fed. Reg. 743-749 (1977)) were 
served upon the respondents by the Hearing Clerk by certified 
mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the rules of practice, and that 
failure to answer would constitute an admission of all the mate- 
rial allegations contained in the Complaint. 


Respondents have failed to file an answer within the time pre- 
scribed in the rules of practice, and the material facts alleged in 
the Complaint, which are admitted by respondents’ failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 1.139 of the Rules of Practice (42 Fed. Reg. (1977) ). 
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FINDINGS OF FACT 


1. (a) Processing Unlimited, Inc., doing business as Stilwell 
Packing Company, hereinafter referred to as the corporate re- 
spondent, is a corporation organized and existing under the laws 
of the State of Oklahoma, with its principal place of business 
located at Route 1, Stilwell, Oklahoma 74960. 


(1) Corporate respondent, at all times material 
herein, was engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


(2) Corporate respondent, at all times material 
herein, was a packer within the meaning of and subject to the 
provisions of the Act. 


(b) Harley D. Burrows, hereinafter referred to as the in- 
dividual respondent, is an individual whose mailing address is 
Box 27, Stilwell, Oklahoma 74960. The individual respondent, at 
all times material herein, was: 


(1) President of corporate respondent ; 
(2) Manager of corporate respondent; 


(3) A member of the Board of Directors of corpo- 
rate respondent ; 


(4) Owner of 10% or more of the stock of corporate 
respondent ; 


(5) In charge of cattle procurement for corporate 
respondent ; 


(6) In charge of formulating, directing and con- 
trolling the policies, practices and acts of corporate respondent, 
including the acts and practices referred to herein; and 


(7) The person who prepared and maintained the 
record of accounts for livestock purchased by corporate respond- 
ent from Albert Farmer and James M. Morris. 


2. (a) Corporate respondent, under the direction, control 


| and management of the individual respondent, in connection with 


its operations as a packer, entered into a written and signed con- 
tract, dated April 29, 1975, with Albert Farmer and James M. 
Morris of Gravette, Arkansas, pursuant to which Farmer and 
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Morris, who operated as dealers subject to the Packers and Stock- :| 


yards Act, agreed to supply and sell cattle to corporate respondent 
hanging upon the rail in corporate respondent’s plant. The con- 
tract specified that the purchase price “shall be determined by 
the pound with the price being determined between said parties 
from week to week, depending upon the existing livestock mar- 
ket, said price to be determined prior to the time said cattle are 


slaughtered.” Corporate respondent, under the direction, control | 


and management of the individual respondent, agreed to pay 
Farmer and Morris the previously determined price for all car- 
cass beef supplied, prior to the time corporate respondent re- 
moved the processed meat product made from the carcasses from 
corporate respondent’s facilities. 


(b) Corporate respondent, under the direction, control 
and management of the individual respondent, between Novem- 
ber 3, 1975, and February 2, 1976, purchased 136 head of cattle 
in commerce from Albert Farmer, as described in paragraph 2 (a) 
above, and failed to pay, when due, the full amount of the agreed 
upon price, in the amount of $26,622.55. 


(c) Corporate respondent, under the direction, control 
and management of the individual respondent, between October 
16, 1975, and February 13, 1976, purchased 114 head of cattle in 
commerce from James M. Morris, as described in paragraph 2 (a) 
above, and failed to pay, when due, the full amount of the agreed 
upon price, in the amount of $9,136.29. 


(d) As of March 17, 1976, there remained unpaid a total 
of $35,758.84 for such livestock purchases in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


ORDER 


Respondent Processing Unlimited, Inc., d/b/a Stilwell Packing 


Cc 
as: 
CO} 
ya 


de 
an 


stc 


pe 


aft 
aft 
up 


the 
ou’ 
ap 
sel 
pri 


In 


*The 





ERNEST BLISS 1849 
Cite as A.D. 1849 


ck- Company, its officers, directors, agents, employees, successors and 
ent assigns, directly or through any corporate or other device, in 
on- connection with its operations subject to the Packers and Stock- 


by yards Act, and respondent Harley D. Burrows, individually, as a 
-ies partner with any other person, or through any corporate or other 


ar- device, in connection with his operations subject to the Packers 
are and Stockyards Act, shall cease and desist from: 

a 1. Failing to pay, when due, the full purchase price of live- 
a stock purchased in commerce; and 

re- 2. Failing to comply fully with any oral or written contract 


‘om pertaining to the procurement of livestock. 


Such order shall have the same force and effect as if entered 





‘rol | after full hearing and shall become effective from the first day 
eM- | after the Decision becomes final.* Copies hereof shall be served 
ttle | upon the parties. 
(a) 
eed Pursuant to the rules of practicing governing proceedings under 
the Packers and Stockyards Act, this Decision becomes final with- 
trol out further proceedings 35 days after service hereof UNLESS 
“i appealed to the Secretary by a party hereto within 30 days after 
, - service, as provided in sections 1.142 and 1.145 of the rules of 
(a) practice (42 Fed. Reg. 743-749 (1977) ). 
‘eed 
otal 
(No. 18,157) 
| In re ERNEST BLISS, d/b/a BLISS CATTLE Co. P&S Docket No. 
5499. Decided November 17, 1977. 
-re- 
S.C. 
»FR 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for wilfully violating the Act and the regulations in connection with his 
operations as a market agency and dealer thereunder as found herein. 
Respondent is ordered to cease and desist from operating while insolvent. 


cing *The Decision and Order became final October 31, 1977. — Ed. 
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Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceed- — 


ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ernest Bliss, d/b/a Bliss Cattle Co., hereinafter referred 
to as the respondent, is an individual whose address is Box 422, 
518 W. 11th, Newkirk, Oklahoma 74647. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of a market agency buying 
on commission in commerce; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock on commission in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
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Vv. H. “BUD” BRANDENBURG 1851 
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the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from operating as a dealer or as a market 
agency buying on commission while his current liabilities exceed 
his current assets. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,158) 


In re V. H. “Bub’? BRANDENBURG. P&S Docket No. 5495. Decided 
November 17, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
wilful violations of the Act and the regulations in connection with his 
operations as a dealer thereunder as found herein. Respondent is ordered 
to cease and desist from said violations, and respondent is suspended as 
a registrant under the Act for 120 days and thereafter until he is in full 
compliance with the bonding requirements thereof. 


Mary Ellen Reese, for complainant, 
Thomas Sabo, Bozeman, MT, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stock- | 


yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) V.H. “Bud” Brandenburg, hereinafter referred to as the 


respondent, is an individual whose address is P.O. Box 247, Scotts- 
dale, Arizona 85252. 


(2) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning of and subject to 
the Act. 


(8) Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock in commerce. 


- CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from: 
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1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations issued there- 
under without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


2. Issuing drafts in purported payment for livestock pur- 
chased in commerce without having the authority to draw such 
drafts from the person upon whom the draft is drawn. 


3. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


4. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 120 days and thereafter until he complies fully with the 
bonding requirements under the Act and regulations. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,159) 


In re EDWARD L. SHENK. P&S Docket No. 5421. Decided Novem- 
ber 17, 1977. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for wilfully violating the Act and the regulations in connection with his | 
operations as a dealer thereunder in failing to comply with the bonding | 


requirements and the issuance of insufficient funds checks in purported 
payment for livestock as found herein. Respondent is ordered to cease 
and desist from said violations. 


Allan Kahan, for complainant. 
Respondent pro se, 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seqg.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Edward L. Shenk, hereinafter referred to as the re- | 


spondent, is an individual, whose address is 301 Springdale Street, 
Cumberland, Maryland 21502. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for his own ac- 
count as a dealer within the meaning and subject to the provisions 
of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


4. Failing to pay the full purchase price of livestock purchased 
in commerce. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,160) 


In re GREAT WESTERN MEAT COMPANY. P&S Docket No. 5475. De- 
cided October 28, 1977. 


Consent order 
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Zespondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder as found herein, with respect to its accounts 
and records and failing to pay when due. Respondent is ordered to cease 
and desist from said violations. 


Jane Campana, for complainant. 
James Walker, Morton, TX, for respondent. 


Decision by Vicior W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Great Western Meat Company, hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness at Morton, Texas, and whose business address is P. O. Box 
915, Morton, Texas. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning and subject to the pro- 
visions of the Act. 


(b) Engaged in the business of buying livestock in com- 
merce for the purposes of slaughter. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in 
connection with it operations as a packer, after its effective date, 
shall cease and desist from failing to pay, when due, the full pur- 
chase price of livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a packer subject to the Act, including such records as 
would maintain the identity of animals by lot and the carcasses 
derived from each lot from respondent’s kill floor into the first 
cooler. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 18,161) 


In re PENN PACKING COMPANY. P&S Docket No. 5228. Decided 
September 27, 1977. 


Purchase prices — failure to pay when due, in violation of Section 202(a) 


Respondent in failing to pay when due for livestock purchases as found 











1858 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 386 A.D. 1857 


herein is in violation of the Act and the regulations issued thereunder. 
Respondent is ordered to cease and desist from said violation. 


Unfair practices contention ~— failure to prove — Reasonable cause — 
termination action based upon — Adverse effect on market — 
failure to prove 


Where respondent’s termination of purchases from the seven markets which 
refused to sign its proposed credit agreement was based upon a reason- 
able cause and was within respondent’s rights, respondent is not in vio- 
lation of the Act with respect thereto. Complainant’s request for the 
relief sought in Par. III of the complaint is denied. 


Stephen C. Hart, for complainant. 
William M. Buries, Philadelphia, PA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the “Act’’, instituted by a com- 
plaint filed on December 29, 1975 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint charged that the respondent violated 
section 202(a) of the Act (7 U.S.C. 192(a) ) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)) by failing to pay, when due, 
the full purchase price of livestock purchased in specified transac- 
tions from certain livestock suppliers named in the complaint. 


Subsequently an amended complaint was filed on June 30, 1976, 
which incorporated the allegations of the original complaint and 
included additional allegations. The additional allegations charged 
that respondent, subsequent to the filing of the original complaint 
gained and attempted to gain preferential treatment and financ- 
ing from certain of its regular livestock suppliers by demanding 


lin 
te 
SI 
or 





ich 
on- 
‘i0- 
the 


1e, 


6, 
nd 
ed 
nt 
1c- 
ng 


PENN PACKING COMPANY 1859 
Cite as 36 A.D. 1857 


that these sellers sign agreements which granted respondent the 
privilege of transmitting payment for its livestock purchases 
“within a maximum of two days after the day of slaughter,” but 
without setting a time limit on how long after purchase livestock 
would be slaughtered. The amended complaint further alleges that 
respondent threatened to discontinue purchasing livestock from 
some of the sellers when they refused to sign such agreements, 
and did, on or about March 1, 1976, cease purchasing from seven 
named suppliers because they would not sign agreements as 
demanded. 


Respondent filed an answer to the original complaint on Febru- 
ary 17, 1976, in which it admitted jurisdiction, and the transac- 
tions set forth in the original complaint, but it denied that it had 
failed to pay, when due, for those purchases. It further averred 
that payments were made in accordance with long-standing ar- 
rangements with the suppliers and that such payments were ap- 
proved by and agreeable to the suppliers. Thereafter respondent 
filed an answer to the amended complaint which incorporated its 
previous answer and which admitted that during February and 
early March, 1976, it entered into agreements with certain sellers 
of livestock which provided that respondent would transmit pay- 
ment for livestock purchases within a maximum of two days after 
the day of slaughter. It further admitted that in the months just 
prior to the filing of the amended complaint it did not purchase 
livestock from the seven sellers named in the complaint because 
terms of purchase from those sellers were not acceptable to re- 
spondent. Respondent denied that this conduct was discriminatory 
or that it otherwise violated the Act or the regulations. 


Oral hearing was held in Philadelphia, Pennsylvania, on De- 
cember 1 and 2, 1976. Respondent was represented by William M. 
Barnes, Esq., of Schnader, Harrison, Segal & Lewis, Philadelphia, 
Pennsylvania. Complainant was represented by Stephen E. Hart, 
Esq., Office of the General Counsel, United States Department of 
Agriculture. At the close of the hearing the time was set for the 
filing of briefs. Briefing was completed on August 15, 1977. 


FINDINGS OF FACT 


1. Penn Packing Company, hereinafter referred to as the re- 
spondent, is a corporation whose address is 2300 East Butler 
Street, Philadelphia, Pennsylvania. 
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2. At all times material herein, respondent was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


3. At all times material herein, respondent was a packer 
within the meaning of and subject to the provisions of the Act. 


4. Respondent has a slaughtering procedure with a line capac- 
ity of 720 hogs per hour. At the time of the hearing, it was killing 
approximately 5,200 hogs a day. Hogs are obtained by respondent 
from the states of Pennsylvania, Ohio, Michigan, Indiana, Illinois, 
Iowa, Missouri, Wisconsin, New Jersey, Maryland, Virginia, 
North Carolina, South Carolina, Georgia, Rhode Island, New 
Hampshire, Connecticut, Tennessee and Kentucky, as well as 
other States. It acquires its hogs from various types of suppliers 
such as terminal markets, auction markets, country hog buying 
stations, country hog dealers and cooperative buying facilities. 
Penn Packing also maintains its own country hog buying stations 
and hog growing facilities. 


5. In order to move the livestock to its plant, respondent con- 
trols approximately 100 livestock trailers and in the normal course 
of a day, at least 30 truckloads of hogs arrive at the plant. 


6. It is of the greatest importance that packers slaughter as 
soon as possible after purchase of livestock because the animal 
will begin to shrink and lose yield once it leaves the farm. Re- 
spondent has no facilities to feed the hogs at its plant and accord- 
ing to the testimony of its witness, respondent only purchases 
hogs that will arrive at its plant the next day and in practically 
all instances the hogs are slaughtered on the day following pur- 
chase at the latest. 


7. During the year ending April 20, 1975, Penn Packing pro- 
cessed 1,413,550 hogs and for the year ending April 24, 1976, 
1,016,423 hogs were handled. The cost of the hogs for these yearly 
periods were $123,309,742 and $126,613,368 respectively. At the 
time of the hearing, Penn Packing was sending out each day 
checks in the amount of $400,000 for the purchase of hogs. 


8. Except where immediate payment is made to farmers who 
bring their hogs to respondent’s buying stations or plant, respond- 
ent, because it processes between 50 and 100 invoices for hogs 
each day along with additional shipping bills, has a procedure for 
processing the invoices for hog purchases which takes a period 
of two days following the slaughter of the animal. This method 
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of payment results in payments being mailed two or more days 
following the day of slaughter. 


9. On June 26, 1967, Mr. James L. Smith, formerly Area 
Supervisor, Packers and Stockyards Administration, Newark, 
New Jersey, sent a letter to the respondent which stated, in part: 


This is in regard to our telephone conversation on this date concern- 
ing the payment practices of Penn Packing Company on hogs pur- 
chased at the Lancaster Stock Yards, Lancaster, Pa. As I informed 
you, we have received complaints from the commission firms at the 
Lancaster Stock Yards indicating that your firm is slow in making 
payments for hogs purchased. 

Under regulation 201.43 under the Packers and Stockyards Act, it 
is required that purchasers must pay promptly for livestock. A copy 
of the Act and regulations is enclosed for your information. 


10. On June 15, 1970, a certified letter was sent to Penn Pack- 
ing Company by the Packers and Stockyards Admin‘stration Area 
Office, Newark, New Jersey. This letter was received by the re- 
spondent on the following day. The letter stated: 


A recent review of your payment practices for livestock reveals that 
your firm is not complying with Regulation 201.48(b) promulgated 
under the Packers and Stockyards Act. 


Regulation 201.48(b) states that each packer shall, before the close 
of the next business day following the purchase of livestock and the 
determination of the amount of the purchase price, transmit or 
deliver to the seller or his duly authorized agent the full amount 
of the purchase price, unless otherwise expressly agreed between the 
parties before the purchase of the livestock, Any such agreement 
shall be disclosed in the purchaser’s records and on the accountings 
or other documents issued by the purchaser relating to the trans- 
action. 


Immediate steps should be taken by your firm to bring your opera- 
tion in compliance with the above regulation. 


11. On December 29, 1975 the Administrator of the Packers 
and Stockyards Administration, United States Department of 
Agriculture, filed a formal complaint against the respondent 
charging it with failure to pay, when due, for the livestock pur- 
chases set forth in Findings of 12, 13, 14, 15 and 16 infra.* 


*Concerning the transactions, see: Complaints, answers, Tr. 86-88, and stipulations at Tr. 
129-1380, 
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PARAGRAPH I! OF AMENDED COMPLAINT 
FAILURE TO PAY WHEN DUE 


12. J. M. Hoober, Inc., is a livestock market agency located at 
the Lancaster Stockyards, Lancaster, Pennsylvania. J. M. Hoober, 
Inc., although complacent about the manner of payment by re- 
spondent, has never had an individual express credit agreement 
with respondent and expects to receive payment from respondent, 
as well as from all other purchasers of livestock, within 72 hours 
after a livestock purchase is made. This requirement is in accord- 
ance with the credit regulations adopted by the Lancaster Live- 
stock Exchange. Respondent, on the dates and in the transactions 
set forth below, purchased livestock in commerce from J. M. Hoo- 
ber, Inc., and failed to pay, when due, the full purchase price of 
such livestock. Payment for each transaction was received later 
than 72 hours after purchase. 


Date of Number of Amount of Date Check Date Payment 
Purchase Head of Hogs Purchase Sent Received 


4/21/75 54 $ 5,308.54 4/24/75 4/25/75 
4/16/75 53 5,060.80 4/22/75 4/24/75 
4/14/75 17 1,332.96 4/17/75 4/18/75 
4/9/75 2 174.60 4/14/75 4/16/75 
4/7/75 25 2,215.35 4/10/75 4/11/75 
4/5/75 127 12,398.52 4/9/75 4/11/75 


13. Eastern Order Buying Company is a livestock dealer and 
a wholly-owned sales subsidiary of Producers Livestock Associa- 
tion, located in Columbus, Ohio. Eastern Order Buying Company’s 
terms of sale to most livestock buyers during April 1975 was pay- 
ment due on receipt of invoice. Receipt of invoice was normally 
the first business day following the date of invoice. Respondent 
had no agreement with the company in April 1975 which allowed 
it more time to pay than the normal terms of sale. Invoices were 
delivered to respondent in the truck with the hog purchases they 
represented, and always arrived at respondent’s place of business 
by the day after a sale. Although not dissatisfied with respond- 
ent’s manner of payment, Eastern expected receipt of payment 
from four to five, but never more than seven days, after the date 
of a sale. Respondent, on the dates and in the transactions set 
forth below, purchased livestock in commerce from Eastern Order 
Buying Company and failed to pay, when due, the full purchase 
price of such livestock. Payment for each transaction was re- 
ceived later than four to seven days after purchase. 
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Date of Number of Amount of Date Check Date Payment 
Purchase Head of Hogs Purchase Sent Received 
4/23/75 94 $ 8,567.14 4/30/75 5/2/75 
4/22/75 60 5,654.12 4/29/75 5/1/75 
4/21/75 106 9,974.27 4/28/75 4/30/75 
4/21/75 88 9,123.50 4/28/75 4/30/75 
4/18/75 113 11,323.89 4/28/75 4/30/75 


4/18/75 46 4,358.28 4/29/75 5/1/75 
















14. Sechrist Sales Company, Inc. is a livestock market agency 
and buying station located in York County, Pennsylvania. 
Sechrist Sales Company did not have a credit agreement with re- 
spondent in March and April, 1975 and never questioned respond- 
ent’s ability to pay, but at that time expected to receive payment 
from them and from all other buyers within 72 hours after a 
livestock purchase. Respondent, on the dates and in the transac- 
tions set forth below, purchased livestock in commerce from 
Sechrist Sales Company, Inc. and failed to pay, when due, the full 
purchase price of such livestock. Payment for each transaction 
was received later than 72 hours after purchase. 

















Date of Number of Amount of Date Check Date Payment 
Purchase Head of Hogs Purchase Sent Received 


4/28/75 168 $16,151.92 5/1/75 5/5/75 

























4/14/75 111 10,097.77 4/17/75 4/18/75 
4/7/75 117 10,482.01 4/10/75 4/11/75 
8/31/75 141 13,072.14 4/3/75 4/7/75 





15. Morrisons Cove Livestock Market is a livestock market 
agency located at Martinsburg, Pennsylvania. Morrisons Cove 
although complacent about respondent’s manner of payment, has 
never had a credit agreement with respondent and expects to re- 
ceive payment from respondent as well as from all other pur- 
chasers, within 72 hours after a livestock purchase is made. Re- 
spondent, on the dates and in the transactions set forth below, pur- 
chased livestock in commerce from Morrisons Cove Livestock 
Market and failed to pay, when due, the full purchase price of 
such livestock. Payment for each transaction was received later 
than 72 hours after purchase. 















Date of Number of Amount of Date Check Date Payment 
Purchase Head of Hogs Purchase Sent Received 


4/21/75 129 $12,309.38 4/28/75 5/2/75 
4/7/75 105 9,619.35 4/10/75 4/14/75 
3/81/75 18,335.02 4/3/75 4/7/75 
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16. Walter M. Dunlap and Sons, Inc. is a livestock market 
agency operating at the Lancaster Stockyards, Lancaster, Penn- 
sylvania. Walter M. Dunlap and Sons, Inc., although complacent 
about respondent’s manner of payment, has never has an indi- 
vidual express credit agreement with respondent and expects to 
receive payment from respondent as from all other purchasers of 
livestock, within 72 hours after a livestock purchase is made. This 
requirement is in accordance with the credit regulations adopted 
by the Lancaster Livestock Exchange. Respondent, on the dates 
and in the transactions set forth below, purchased livestock in 
commerce from Walter M. Dunlap & Sons and failed to pay, when 
due, the full purchase price of such livestock. Payment for each 
transaction was received later than 72 hours after purchase. 


Date of Number of Amount of Date Check Date Payment 
Purchase Head of Hogs Purchase Sent Received 
4/16/75 192 $18,134.97 4/21/75 4/22/75 
4/5/75 101 9,593.42 4/10/75 4/11/75 
4/2/75 145 13,336.91 4/6/75 4/10/75 


PARAGRAPH III OF AMENDED COMPLAINT 
TERMINATION OF PURCHASES 


17. During the latter part of February 1976, after the original 
complaint was filed in this proceeding, respondent wrote to its 
suppliers requesting that each sign a credit agreement for pay- 
ment of livestock within two days following the date of slaughter 
of the livestock. Written agreements were obtained from 65 of the 
72 suppliers contacted. Said agreement reads: 


“We will make payment for all livestock within a maximum of two 
days after the day of slaughter. This payment arrangement 
is necessary to give us sufficient time to review livestock purchased 
and to process the invoice. 


If the above is acceptable, please sign where indicated.” 


The letter transmitting the respondent’s proposed agreement to 
its suppliers reads as follows: 


“We have been informed by the Department of Agriculture, Pack- 
ers and Stockyard Division, that in order to be in compliance with 
the law governing payment for livestock, that we have a signed copy 
of an understanding of our payment procedure. 
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If the enclosure meets with your approval, please sign and return 
one copy to us.” 


18. Seven market agencies that supplied livestock to respond- 
ent prior to the time these proposed agreements were sent out de- 
clined respondent’s request to sign the agreements. Those sup- 
pliers are Morrisons Cove Livestock Market, Showalter’s Live- 
stock, Exchange, New Holland Sales Stable, Inc., Lebanon Valley 
Livestock Market, Inc., Walter M. Dunlap and Sons, Inc., J. M. 
Hoober, Inc., and Merton M. McCoy Cattle Company. 


19. Pennsylvania is deficit in terms of slaughter. Slaughter 
was three to four times the state’s marketings. Nearby states such 
as Maryland and New Jersey, and to a lesser extent, New York 
and New England, sell to respondent and other Pennsylvania pack- 
ers directly and through public markets. But even with hogs from 
these Northeastern states, larger packers must still depend on the 
Cornbelt area for the majority of their supplies. In Pennsylvania, 
hogs and pigs account for only about 4 percent of total farm in- 
come. 


During 1974 and 1975, the seven markets named in Finding 18 
(hereafter called “seven markets”) sold other species of livestock 
and, according to statistics presented by complainant, received 
20.8 and 22.4 percent respectively of their total livestock commis- 
sion and yardage income from slaughter-hog and feeder-pig sales. 
In 1974 and 1975 the seven markets sold 234,000 and 275,000 hogs, 
respectively. For individual firms, as illustrated below, income 
from hogs and pigs ranged from a low of about 8 percent for 
Showalter’s, up to nearly 40 percent for Walter Dunlap. 


Income From Hogs As A Percent Of 
Total Commission and Yardage 


1974 1975 

Pet. Pet. 
Lebanon Valley Livestock Market, Inc. 24.5 23.5 
New Holland Sales Stable, Inc. 13.7 13.6 
Morrisons Cove Livestock Market 81.5 82.3 
Showalters’ Livestock Exchange 1.5 7.9 
Walter M, Dunlap & Sons, Inc. 38.9 38.8 
J. M. Hoober, Inc., Lancaster Stockyards 30.8 84.0 
Merton McCoy, Lancaster Stockyards 11.6 23.6 


No further income breakdown was presented by complainant as 
between feeder hog and slaughter hog income; respondent’s pur- 
chases of the latter being of sole consequence here. However 
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slaughter-hog sales by the seven markets was about 95 percent in 
1974 and 88 percent in 1975 of the combined total sales of feeder 
pigs and slaughter hogs. (CX 29, Table 2 and appendix 1). 


Respondent is the largest slaughter in the East. It was the 13th | 


largest single-plant hog slaughter in the country in 1974, and its 
slaughter was over twice the total farm marketings, including 
feeder-pigs, of Pennsylvania farmers in 1974. 


Hogs and pigs marketed by Pennsylvania farmers, commercial 
slaughter in Pennsylvania, and respondent’s slaughter in the two 
years were: 


1974 1975 

(thousand head) 
Farm marketing of hogs and pigs 664 715 
Commercial slaughter 2,831 2,452 
Respondent’s slaughter 1,414 1,016 


In 1974 and 1975, respondent purchased about 84 to 86 percent 
of its hogs for slaughter directly from farms, country dealers, or- 
der buyers, and buying stations. From 1974 to 1975, it reduced 
hog slaughter by about 397,000 head. Most of this reduction came 
from fewer direct purchases, including buying station purchases. 
Its purchases at terminals also decreased. Purchases from auction 
markets remained about the same in both years. Public markets, 
terminals and auctions, were not an important source of supply 
for respondent. In 1974 and 1975, it purchased about 14 to 16 per- 
cent of its total slaughter from this source, while for the entire 
country, public markets supplied 30 percent of the packer pur- 
chase of hogs. 


In 1974 respondent together with three other large buyers pur- 
chased 65 percent of the total slaughter hog consignments at five 
of the seven markets, and 61.1 percent at six of the seven markets 
in 1975. 


In 1974, respondent purchased 27.2 percent of the total market 
slaughter- hog consignments at five of the seven markets. For four 
markets, it was the largest buyer and third largest at Lebanon 
Valley. Market shares varied considerably from a low 10.9 percent 
at Lebanon Valley up to 70.9 percent at Morrisons Cove. 


In 1975, respondent decreased its slaughter-hog purchases from 
six of the seven markets. Its overall rank dropped to second. But 
it still accounted for 18.8 percent. It was the second largest buyer 
at four markets, and largest at the New Holland market. Market 
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shares again varied considerably from market to market. The 
smallest market share was for J. M. Hoober — 10.5 percent. The 
highest was for Showalter’s — 36.2 percent, at which hog con- 
signments are not important for this market and represent about 
8 percent of its total market income. 


The following table summarizes respondent’s purchases from 
the seven markets for the years 1974 and 1975. 


1974 


Total Percent of Buyer Percent 
Slaughter Total Sltr. Rank of Penn 
Hogs Sold Hog Sales Of Penn Pkg. Co. 
To Penn By Pkg. Co, Purchases 
Pkg. Co. Market 


No. Pet. No. Pet. 


Lebanon Valley 
Livestock Market, Inc. 2,203 10.9 0.2 
Morrisons Cove 
Livestock Market 12,607 70.9 0.9 


’ New Holland Sales 


Stable 15,953 22.4 13 
Exchange 1 

Showalter’s Livestock 

Walter Dunlap & Sons, Inc. 22,811 29.9 1.6 
J. M. Hoober, Inc. 6,527 213 0.5 
Merton McCoy 1 


1975 


Lebanon Valley 

Livestock Market, Inc. 2,607 12.7 
Morrisons Cove 

Livestock Market 5,443 29.4 
New Holland Sales 

Stable 15,365 

Showalter’s Livestock 

Exchange 1,325 

Walter Dunlap & Sons, Inc. 15,070 

J. M. Hoober, Inc. 3,726 

Merton McCoy A 


1/ Figures not available 


In 1974, slaughter-hog sales by any of these firms were less than 
2 percent of respondent’s slaughter. The volume for all firms rep- 
resented only 4 percent of respondent’s slaughter. This volume was 
about 27.2 percent of the markets’ total hog consignments. In 1975, 
these firms supplied only 4 percent of respondent’s total slaughter, 
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but this volume represented 18.8 percent of their sales. Total hog 
consignments by six firms (excluding Merton McCoy), total re- 


ported sales to respondent, and respondent’s total slaughter in | 


1974 and 1975 were: 


1974 1975 
Total hog. consignment 230,144 260,990 
Sales to respondent 43,536 
Respondent’s slaughter 1,413,550 1,016,423 


20. On or about March 1, 1976, when respondent learned that 
the seven market agencies had not signed its proposed credit 
agreement, it notified at least five of the markets that it would 
cease hog purchases. 


21. Respondent has, in fact, purchased no livestock from these 
suppliers since March 1, 1976 solely because they would not sign 
the credit agreement which respondent proposed to them. 


22: In late May or early June 1976 after respondent stopped 
buying hogs from the seven markets, it opened a hog buying sta- 
tion at Ephrata, Pennsylvania, approximately 12 miles from the 
Lancaster Stockyards. Respondent advertised and made immediate 
payment for hogs sold to it at the buying station. 


CONCLUSIONS 


The foregoing findings and the conclusions which follow have 
been made after full consideration of the entire record. All con- 
tentions raised by the parties have been considered, whether or not 
specifically mentioned. All motions, objections, proposed findings 
and arguments presented by the parties which are inconsistent 
with this decision are denied or found to be without merit. 


Upon review of the record evidence it is concluded that: 


1. . Respondent violated Section 202(a) of the Act (7 U.S.C. 
192(a)) and Section 201.43(b) of the regulations (9 CFR 201.43 
(b)) by its failure to pay when due the full purchase price for 
livestock ; and 


2. -Respondent did not violate said section 202(a) of the Act by 
its termination .of purchases from the seven markets listed in find- 
ing of fact 18.2 





2 At page 30 of its main brief complainant states: “Complainant no longer chooses to pur- 
sue the alleged violation of 7 U.S.C. 192(b) and 9 CFR 201.68” 
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1. FAILURE TO PAY WHEN DUE 


Section 202(a) of the Act (7 U.S.C. 192(a)); (effective 1958) 
provides, in pertinent part: 


It shall be unlawful with respect to livestock, ...for any packer... 
to: (a) Engage in or use any unfair, unjustly discriminatory, or de- 
ceptive practice or device in commerce... 


Section 201.43(b) of the regulations (9 CFR 201.43(b)), reads 
in part: 
(b) Purchasers to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the 
next business day following the purchase of livestock and the deter- 
mination of the amount of the purchase price, transmit or deliver to 
the seller or his duly authorized agent the full amount of the pur- 
chase price, unless otherwise expressly agreed between the parties 
before the purchase of the livstock, Any such agreement shall be 
disclosed in the records of any market agency or dealer selling the 
livestock, and in the purchaser’s records and on the accounts or other 
documents issued by the purchaser relating to the transaction... 


One purpose of the Act, and the regulations issued thereunder, 
is to insure that there is an orderly and well-regulated system of 
marketing livestock throughout the nation. Such a system can only 
be attained under a standard requiring prompt and strict account- 
ing for the purchase price of livestock by market agencies selling 
the livestock on a commission basis and by buyers alike. In an ef- 
fort to achieve this objective, the Act and the regulations require 
market agencies acting in a representative capacity on behalf of 
absent shippers and consignors to maintain a solvent financial 
condition, to provide adequate bond coverage to insure the per- 
formance of their obligations, and, perhaps most importantly, to 
transmit to the shipper or consignor of the livestock the net pro- 
ceeds from the sale of his livestock before the close of the next 
business day following the sale. 


It is apparent that market agencies can only fulfill the require- 
ments imposed upon them by the Act and the regulations if per- 
sons purchasing livestock from them make timely payments. Ac- 
cordingly, Section 201.43(b) of the regulations requires all buy- 
ers, including packers, to pay for their livestock purchases prompt- 
ly, unless express credit arrangements have been made in advance 
of the purchases and such agreements are appropriately disclosed 
in the purchaser’s records or other documents relating to the 
transactions. In re S. M. Jamison, 28 A.D. 581, 584 (1969) ; In re 
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Kurtz G. Schmitz, 27 A.D. 485, 488-489 (1968) ; In re Burlison 
Packing Company, 29 A.D. 1166, 1171-1172 (1970). 


Respondent admitted in its answer that the alleged transactions | 
occurred and that it did not transmit or deliver payment in any | 


of the transactions by the close of the next business day following 
the purchase of livestock. Respondent urges however that pay- 
ment was made in accordance with long-standing arrangements 
with the suppliers of the livestock and that such payments were 
approved by and agreeable to the suppliers. 


Respondent’s position finds no support in the record evidence. 
Respondent had no written credit agreements with any of its sup- 
pliers, nor were there oral express agreements between respond- 
ent and the named sellers which allowed respondent to pay as it 
did for the transactions listed in Findings 12-16. 


Some of the markets involved herein, that were members of the 
Lancaster Livestock Exchange, followed the Exchange’s regula- 
tions which provide that payment be made within 72 hours of the 
purchase of livestock. Even assuming that such regulations con- 
stitute an implied agreement to pay later than the time fixed by 
complainant’s regulation, the market agencies did not receive 
respondent’s payment within 72 hours after purchase. 


“Even assuming, arguendo, that the confusion displayed by the 
market operators with respect to the precise time payments were 
to have been mailed and/or received could be tortured into valid 
agreements for extensions of credit, compliance was not forthcom- 
ing, on the part of respondent, even with respect to any such ex- 
tended dates. 

Finally, respondent’s awareness of the non-existence of any credit 
extension agreements is demonstrated by its efforts, subsequent to 
the institution of this proceeding, to secure agreements from at 
least two of the markets involved in this proceeding.” In re Joe 
Doctorman & Son, Inc., 28 A.D. 840, 858 (1969) 


Even respondent’s argument that its payments were made in 
accordance with long-standing arrangements (i.e., payment two 
days following the day of slaughter with its “satisfied” suppliers 
is not supported by the record evidence. By its answer and testi- 
mony at the hearing respondent admitted its failure to make 
timely payment in accordance with such procedure (Tr. 129-130, 
352-356). In addition the satisfaction expressed by some of the 
suppliers was the satisfaction of having respondent as a sure pay- 
ing customer, and not with its late payments. 


“Respondent contends, in substance, that payments were made in a 
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manner acceptable to the stockyards, and that the manner of making 
payment in each instance extended over a long period of time and 
constitutes the established manner of doing business between the 
parties, The Regulation, however, makes payment within the time 
prescribed mandatory ‘unless otherwise expressly agreed between 
the parties before the purchase of the livestock. Any such agreement 
shall be disclosed in the purchaser’s records and on the accountings 
or other documents issued by the purchaser relating to the trans- 
action. 


As found herein, there are no written or expressed agreements be- 
twen respondent and the stockyards for the extension of credit, nor 
do the documents issued by the purchaser reflect any such arrange- 
ments. All of the evidence points simply to the fact that respondent 
was slow pay and that the stockyards did not press for payment 
because they needed the business and respondent always eventually 
paid in full. Apparently, this slow pay situation is tolerated by some 
of the stockyards, particularly in situations where the purchaser’s 
credit rating is good ... Clearly, at least with respect to (certain 
named suppliers), payment was expected much sooner than it was 
usually received. At most, and viewed in the most favorable light, 
such a practice of late payment can amount to nothing more than 
an implied agreement. This is not enough to satisfy the Regulation.” 
In re Jacob Wiesel, 31 A.D. 776, 784-785 (1972) 


In summary it is concluded that respondent had no express 
credit arrangements, written or oral, with any of the suppliers 
noted in Findings of Fact 12-16, and failed to pay when due the 
full purchase price for livestock. It is well settled that failure to 
pay, when due, is an unfair practice which violates Section 202 (a) 
of the Act. In re R&D Investments, Inc., 35 A.D. 668, 674-675 
(1976) ; In re Machlin Meat Packing Company, 15 A.D. 97, 110- 
111 (1956). 


Accordingly a cease and desist order will be entered to deter 
future late payment violations of the Act. It is noted further that 
on two earlier occasions respondent had been cautioned by the 
Packers and Stockyards Administration for failure to pay when 
due, for livestock purchases. 


2. RESPONDENT’S TERMINATION OF PURCHASES AT 
SEVEN MARKETS 


As disclosed by Findings of Fact 17-22 respondent sought, after 
the initial complaint was filed herein, to obtain from its livestock 
suppliers express written agreements with respect to the manner 
of payment for livestock purchases. About 65 suppliers signed an 
agreement permitting respondent to pay for livestock purchases 
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“within a maximum of two days after the day of slaughter.” Seven 
suppliers listed in Finding 18 refused to sign the agreement and 
thereafter respondent stopped its purchases from these suppliers. 


Complainant contends that the action by respondent termi- 
nating its purchases from the seven markets was an unfair prac- 
tice in violation of Section 202(a) of the Act. 


Complainant argues at pages 25 and 26 of its main brief: 


“When these suppliers did not sign the proposed agreement respond- 
ent threatened that it would stop purchasing hogs from them. When 
this step did not persuade any of them to fall in line, respondent 
carried out its threat, and did, in fact, cease all hog purchases from 
the seven market agencies. The last hog purchase by respondent 
from any of them occurred on or about March 1, 1976. 


* * * * * 


Moreover, it has been held that an individual refusal to purchase 
may be prohibited by the Act if it is without reasonable cause. Swift 
& Company v. United States, 393 F.2d 247, 253 (7th Cir. 1968); 
Capitol Packing Co. v. United States, 350 F.2d 67, 80-81 (10th Cir. 
1965) ; Farmers’ Livestock Commission Co. v. United States, 54 F.2d 
375, 879” 


Further complainant urges that (proposed Finding of Fact 24) 
respondent’s cessation of purchases at these markets reduced the 
average prices they received for consigned slaughter hogs for at 
least a six month period, resulting in an estimated loss of $94,000 
to consignors during that time. 


We find no support in the record evidence or authorities cited 
by complainant warranting a conclusion that respondent’s action 
violated Section 202(a) of the Act. 


We find no evidence of threats by respondent. There was noti- 
fication to the markets that it would no longer purchase slaughter 
hogs in the absence of an express agreement to delay payments 
and at most a peevish exchange of correspondence between re- 
spondent and one of the suppliers (CX 5 pp. 4, 5), none of which 
appear to constitute a threat. 


.The above. cases cited by complainant involved elements of con- 
certed action by several participants, denial of “stockyard serv- 
ices”, or action without reasonable cause. These elements are not 
present here. This proceeding involves only one packer and the 
manner and time of payment for livestock purchased. 
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We believe there was reasonable cause for respondent’s action. 
Faced with charges of failure to pay when due in complainant’s 
initial complaint, respondent sought to continue its practice of 
delayed payments via express agreements with its suppliers. Such 
action was in accord with section 201.43(b) of the regulations 
which permits an express agreement between the parties before 
the purchase of the livestock. Respondent’s subsequent decision to 
cease purchases from those markets which chose not to sign the 
late payment agreement was no more than a simple refusal to deal. 


“Where strictly private business only is involved, individual refusals 
to deal with another, uninspired by agreement or tacit concerted 
action, are not wrongful in any legal sense.” Farmers’ Livestock 
Commission Co. v. United States, supra. 379. 


Complainant’s contention that the seven markets suffered an 
estimated loss to consignors as a result of respondent’s termina- 
tion of purchases, is based upon an economic study presented at the 
hearing, CX-29. The analysis compares the hog price differentials 
of the Lancaster and Omaha markets for a period before and after 
respondent left the Lancaster market. Traditionally prices at Lan- 
- caster were higher than those at Omaha. However around the time 
respondent ceased its purchases, the Lancaster prices dropped 
below Omaha, for a six month period and then rose above Omaha 
again since August 1977. While the study demonstrates that a 
loss or a fall in prices occurred, it fails to demonstrate that such 
price decline was attributable to respondent’s action. 


For example, figures 2 through 6 of the study show the sharp 
decline in the Lancaster prices (as compared with Omaha) begin- 
ning in the week ending February 6, 1976, at a time when re- 
spondent was still purchasing from the Lancaster markets (Tr. 
295-296. Thus one can not infer that the price decline was solely 
the result of respondent’s action. 


There are other omissions as disclosed by the record which 
weaken the impact of the study’s purpose in demonstrating the 
effect of respondent’s action upon the Lancaster market. For ex- 
ample, the study fails to compare, for periods before and after 
respondent’s action, the number of slaughter-hogs consigned to 
the seven markets, the volume of hogs purchased by customers or 
by the market agency under market support programs, or oper- 
ating expenses. (Tr. 283-284, 287-289, 292-294) 


As Finding of Fact 19 demonstrates, respondent was an im- 
portant buyer of slaughter hogs from the seven markets; but it 
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was not the only purchaser of such livestock. Other customers ac- 
counted for at least 70 percent of such sales by the seven markets. 
Additionally the seven markets sold other species of livestock and 
were not solely dependent on sales of slaughter hogs as a source 
of revenue. In such circumstances the seven markets could choose 
freely, without fear of crippling economic impact, to sign or not 
sign respondent’s credit agreement. 


Respondent likewise had a business choice to purchase or not 
purchase from the seven markets. The fact that it elected to ter- 
minate its purchases from the seven markets, where its purchases 
represented only 4 percent of its total receipts, when the credit 
agreements were not signed, is insufficient basis for a conclusion 
that respondent violated Section 202(a) of the Act. 


For the foregoing reasons the relief sought in paragraph III of 
the amended complaint is denied. 


Respondent Penn Packing Company, its officers, directors, 
agents and employees, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from failing to pay, when due, the full pur- 
chase price for livestock purchased in commerce. 


This Order shall become effective on the first day after this 
decision and order become final. 


Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing proceedings under 
the Act, this decision and order become final* without further 
procedure, 35 days after service, unless appealed to the Secretary 
by a party to the proceeding within 30 days after service, as pro- 
vided in said Rules. 


3 This of course does not immunize respondent from future actions to deter late payment, even 
under the terms of the agreements existing between respondent and its suppliers. This record 
having established the date of slaughter to be one day after purchase, the required time for 
payment can ‘easily be ascertained. 

*The Decision and Order became final November 4, 1977, — Ed. 
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TERMINATION OF SUSPENSION ~— Supplemental order 


(No. 18,162) 


In re BRECKENRIDGE AUCTION & SALES CO., a corporation, and 
WARREN LYTLE, an individual. P&S Docket No. 5114. In order 
issued November 1, 1977, by Donald A. Campbell, Judicial 
Officer. 


VACATION TO STAY ORDER ~ Supplemental order 


(No. 18,163) 


In re LIVESTOCK MARKETERS, INC., and PAULK AND BATTEN LIVE- 
STOCK COMPANY, INC. P&S Docket No. 5141. In order issued 
November 8, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,164) 
In re RED RIVER LIVESTOCK AUCTION, INC. P&S Docket No. 5312. 


In order issued November 10, 1977, by Donald A. Campbell, 
Judicial Officer. 


STAY ORDER ~— PENDING JUDICIAL REVIEW 


(No. 18,165) 


In re LIVESTOCK MARKETERS, INC., and PAULK AND BATTEN LIVE- 
STOCK COMPANY, INc. P&S Docket No. 5141. In order issued 
November 11, 1977, by Donald A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 


NOVEMBER 1977 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


B & L Propucs, INC, v. JACK FISHMAN, et al. 
PACA Docket No. 2-4234, F. o. b. transaction 
PACA Docket 0, 2-4234. F. o, b. transaction 
— suitable shipping condition — Burden of 
proof — failure to sustain — Suitable ship- 
ping condition — failure to prove breach of 
warranty of — Reparation awarded 


BANNWoRTH, INC. v. WM. R. FOSTER SALES CoO. 
PACA Docket No. 2-4825. Default 


BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE 
COMPANY v. SAM C. ScoLaA, d/b/a SCOLA’s 
PRODUCE, a/t/a TROPICAL FRUIT COMPANY. 
PACA Docket No. 2-4801. Default 


BRENDA, ALBERT W. v. JAMES L, KASINGER, d/b/a 
COMPANY v. SAM C. SCOLA, d/b/a SCOLA’S 
PRODUCE, a/t/a TROPICAL FRUIT COMPANY. 
PACA Docket No. 2-4801. Default 


BLUE ANCHOR, INC. v. A. M. GILARDI & Sons, INC. 
PACA Docket No. 2-4805. Default 


BRENDA, ALBERT W. v. JAMES L. KASINGER, d/b/a 
CONSOLIDATED PACKING COMPANY. PACA 
Docket No. 2-4818. Default 


C & V VEGETABLE F'ARMS v, JONES VALLEY PRODUCE 
Co., Inc. PACA Docket No. 2-4820. Default 


C. L. FAIN Co., INc. v. HucH Younc. PACA 
Docket No. 2-4095. Dismissal — death of 
respondent 


CALAVO GROWERS OF CALIFORNIA v. TROPICAL PRO- 
DUCE, INc. PACA Docket No. 2-4804, Default 


CENTRAL FARMS v. JOSLYN Fruit Co. PACA Dock- 
et No, 2-4802, Default 





Perishable Agri, Commodities Act, 1930—Cont. 


Cooper, EDwArp Z. v. SALMAN PropUcE. PACA 
Docket No. 2-4178. Contract — existence of — 
Contract price — failure to pay in full — 
reparation awarded 


De BRUYN PRODUCE COMPANY v. ARROW PACKING 
Co. PACA Docket No. 2-3962. Contract — for 
ungraded onions — Contract price — failure 
to pay in full — Reparation awarded 


FAIRVIEW FARMS, INC, v. BABENDURE PRODUCE 
COMPANY, INC., t/a SOUTHWESTERN POTATO 
PRE-PAK Co. PACA Docket No. 2-4810. 
Default 


Farco Potato Co., INC. v. JOEL BARRINGER, d/b/a 
BURLINGTON PropuUCE. PACA Docket No. 
2-4803. Default 


FLOYDADA PEPPER AND VEGETABLE Co., INC. v. 
Donato PropucE, INc. PACA Docket No. 
2-4796. Default 


FRANK’S DISTRIBUTING, INC. v, W. CHAS. HEITMUL- 
ER Co., INc. PACA Docket No. 2-4800. 
Default 


GARDEN STATE FARMS, INC. v. TULIN PRODUCE CO. 
PACA Docket No. 2-4823. Default 


GARIN COMPANY, THE v. JONES VALLEY PRODUCE 
Co. PACA Docket No. 2-4819. Default 


GEM STATE SALES, INC. v. HARRY WoLr. PACA 
Docket No. 2-3987. Consignment agreement — 
failure to prove — Express warranty — ab- 
sence of — Contract — failure to prove breach 
of — Reparation awarded 


Fees and expenses — award of to prevailing 
party 


GLENDALE PRODUCE COMPANY v. HEARN-KIRKWOOD 
Inc. PACA Docket No. 2-4166. Credits or al- 
lowances — for overcharge on air freight — 
Setoff — failure to establish — Purchase 
prices — failure to pay in full — Reparation 
awarded 


Counterclaim — dismissal of 
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GRIZZARD BROTHERS v. RICHARDSON PRODUCE CO. 
PACA Docket No. 2-4834. Default 


Kern RIDGE GROWERS, INC. v. W. CHAS. HEITMUL- 
LER Co., Inc. PACA Docket No, 2-4799. 
Default 


M & H Propuce Co., INc. PACA Docket No. 
2-2757. Order lifting stay order 


Mappox BROTHERS PRODUCE, INC. v. COOKEVILLE 
PropuceE Co, PACA Docket No. 2-4812. 
Default 


Mitr PARKER Co., INc. v. CARL JOSEPH MAGGIO, 
Inc. PACA Docket No. 2-4718. Dismissal — 
settlement between parties 


NEWMAN ENTERPRISES, INC. v. W. CHAS. HEITMUL- 
LER Co., INc. PACA Docket No. 2-4832. 
Default 


Nick DELIs Co., INC, v. BABENDURE PRODUCE COM- 
PANY, INC. t/a SOUTHWESTERN POTATO PRE- 
Pak Co. PACA Docket No. 2-4809. Default 


PauL WELLING, INC. v. JACK KLEBAN and ABE 
KLEBAN, d/b/a E. KLEBAN AND SONS, and 
NATALIE A. PicrLEo. PACA Docket No. 2-4696. 
Admission of liability 


PHILADELPHIA PRODUCE CREDIT & COLLECTION 
BUREAU v. DONATO PRODUCE, INC. PACA 
Docket No. 2-4797, Default 


PRODUCE SPECIALTIES, INC. v. Foop SERVICES, INC. 
PACA Docket No. 2-4835. Default 


Rocky Propuce, INC. v. MICHAEL M. FRONTERA 
WHOLESALE Fruits & VEG. PACA Docket No. 
2-4822. Default 


SoutH FLoriIpA GROWERS ASSOCIATION, INC. v. 
P & G TROPICAL PropucE, INc. PACA Docket 
No, 2-4824. Default 
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TAVILLA SALES COMPANY v. WORLD COMMUNITY 
Corr. PACA Docket No. 2-4831. Default | oe... 
TREASURE VALLEY GROWERS AND SALES, INC. v. 
JOSLYN FrRuIT Co. PACA Docket No. 2-4811. 
Default ; : ....1898 
















Tru-PAK TOMATO Co., INC. v. DONALD J. BEAUDRY 
and DONNA J. BEAUDRY, d/b/a BUSHEL BAS- 
KET. PACA Docket No, 2-4821. Default 


VALE MAYES & COMPANY, INC. v. WM. R. FOSTER 
SALEs Co, PACA Docket No. 2-4826. Default 






WALTERS, INC., d/b/a HARVEY SCHWENDIMAN v. 
JOSEPH SCANDURRA, INC. PACA Docket No. 
2-4813. Default 





WAYMAN Fruit FArMs, INC. v. STEVE FANELLI, 
d/b/a BAy SHORE PropucE. PACA Docket No. 
2-4814. Default 





(No. 18,166) 





B & L PRODUCE, INC. v. JACK FISHMAN and HARRY WEINTRAUB, 
d/b/a SHORR, WEINTRAUB & FISHMAN. PACA Docket No. 
2-4234. Decided November 4, 1977. 








F. 0. b. transaction — suitable shipping condition — Burden of proof — 
failure to sustain — Suitable shipping condition — failure to prove breach 
of warranty of — Reparation awarded 


Where respondent accepted the peppers in issue and failed to sustain their 
burden of proof of a breach of the warranty of suitable shipping con- 
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dition by complainant with respect thereto, respondents are liable to 
complainant for the contract price, $6,475.60, less the amount of $2,350.84 
already paid thereon by respondents for a total due and owing com- 
plainant of $4,124.66 for which reparation is awarded. 


Roger Weiner, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,124.66, as damages alleged 
to have been sustained by reason of respondent’s failure to accept 
a shipment of bell peppers, a perishable agricultural commodity, 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer, denying liability to complainant and a copy of said answer 
was served upon complainant. Although the amount claimed in the 
formal complaint exceeds $3,000, the parties waived oral hearing 
and accordingly, the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 247.20) is applicable. 
Pursuant to such procedure the parties were given the opportunity 
to submit additional evidence in support of their respective posi- 
tion by means of verified statements. Complainant submitted an 
opening statement and a statement in reply, which were served 
on respondent. Respondent submitted an answering statement, 
a copy of which was served upon complainant. Respondent filed 
a brief. 


FINDINGS OF FACT 


1, Complainant, B & L Produce, Inc., is a corporation whose 

















B & L PRODUCE v. FISHMAN 
Cite as 36 A.D. 1879 
> to 
0.84 
om- 


address is Post Office Box 270, Chula Vista, California. 


2. Respondent is a partnership, Jack Fishman and Harry 
Weintraub, doing business as Shorr, Weintraub & Fishman whose 
address is 2647 East 40th Street, Cleveland, Ohio. At the time of 
the transaction involved herein, respondent was licensed under the 
Act as a partnership. 





3. On or about October 9, 1975, in the course of interstate com- 
merce, complainant, by oral contract, sold and shipped to the re- 
spondent one truckload of bell peppers, being a perishable agri- 
cultural commodity, at the agreed price of $6,475.60 f.o.b. Salinas, 
California. 























4. Upon arrival of the shipment at said destination, respond- 
ent accepted the commodity, and sold said commodity, receiving 
$2,350.84, which sum was forwarded to complainant. 


5. A Federal inspection was made on October 14, 1975, at 





ral : , ; 

a 9 a.m., in respondent’s store. The inspection revealed in relevant 
’ 

ion part as follows: 

ged Temperature of Product: Various cartons in store: 67°F, 64°F, 
ept 61°F. Condition: Aces Up Brand lot: Generally fresh, firm, crisp 


and good green color. From 18 to 39%, average 29% damage by 
bruising. Decay ranges from 3 to 9%, average 5%. Gray Mold Rot 
generally in early stages affecting walls. Wise Brand Lot: Generally 
fresh, firm, crisp and good green color. Average 3% turning -red. 
From 6 to 45%, average 25% damage by bruising. Decay ranges _ 
from 2 to 12%, average 7% Gray Mold Rot generally in early stages 
affecting the walls. Denice Lot: Mostly fresh, firm, crisp and good 
green color. From 12 to 14%, average 13% turning red. From 9 
21%, average 15% damage by bruising. Decay ranges from 12 to 
15%, average 14% Gray Mold Rot generally in early stages affect- 


“ing ; 

1 in ing the walls. 

ble. 6. The formal complaint was filed on April 12, 1976, which 
rity was within nine months after the cause of action herein accrued. 


Osi- 


ved 
ent, 
iled 


CONCLUSIONS 








The evidence clearly establishes that the commodity as received 
did not make good delivery standards. The issue presented is who 
shall bear the loss sustained as a result of abnormal deterioration 
found in the peppers. 


As the contract was an f.o.b. contract, complainant’s obligation 
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as shipper was to place the produce free on board in suitable ship- 
ping condition. Suitable shipping condition requires that the com- 
modity be in a condition which, if the commodity is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the agreed upon contract des- 
ination. 7 CFR 46.43 (j) 


In order to rely upon the warranty of suitable shipping condi- 
tion, a buyer who has accepted the commodity must demonstrate 
by a preponderance of the evidence that (1) the transportation 
services and conditions were normal and (2) the seller failed to 
deliver to the shipping point, produce in a condition which would 
assure delivery without abnormal deterioration. Schoenburg v. 
J.C. McDow & Co., et al., 14 A.D. 380 (1955). While the federal 
inspection would be some evidence of the latter requirement, we 
need not reach that issue if transportation is not shown to be 
normal. Respondent apparently relies upon the federal inspection 
of October 14, 1975, to establish that transportation services and 
conditions were normal and did not result in deterioration and/or 
bruising. The inspection, made 5 hours after the receipt of the 
commodity in respondent’s store, fails to establish that transporta- 
tion was normal. Temperatures of the commodity, which com- 
plainant directed be shipped at 38°F, were in the 60°F-70°F range 
just 5 hours after receipt. No indication of how the truck was 
packed to prevent bruising was available. The Ryan recording 
thermometer, placed with the shipment at dispatch, was con- 
spicuously absent upon arrival at destination. Respondent has 
therefore failed to meet its burden of proof with respect to the 
requisite showing of normal transportation services and condi- 
tions. As a result, respondent has failed to meet its burden of 
proof with respect to its defense of breach of warranty. 


Respondent in its answer denies having accepted the commodity 
upon receipt. However, the fact that respondent unloaded the 
truck and placed the peppers in its warehouse prior to inspection 
establishes acceptance by respondent. Respondent also maintains 
that the peppers were handled on a consignment basis as the re- 
sult of a new contract between the parties arising from the ab- 
normal deterioration of the peppers upon arrival. There is no evi- 
dence, other than respondent’s unsubstantiated claim, which sup- 
ports this contention. We find no novation and no consignment 
agreement. 


Respondent maintains that complainant’s request that the pro- 
duce be shipped at 38°F was responsible for deterioration due to 
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p- chilling. However, complainant’s statement that 38°F is a proper 
n- temperature for peppers shipped in cartons is consistent with 
er their prior practice and experience. No credible evidence was of- 
ry fred to support respondent’s contention that deterioration was 
1S- due to chilling. Based on the entire record herein we find that 

complainant’s instruction to ship the peppers at 38°F was not 
ii- primarily responsible for the deterioration of the commodity. 
ite Therefore, respondent, having accepted the subject commodity, 
on having failed to establish by a preponderance of the evidence the 
to existence of normal transportation services and conditions, and 
ld having failed to pay the remainder due on the contract price is in 
Vv. violation of Section 2 of the Act. Reparation should be awarded 
ral to complainant in the amount of $4,124.66, with interest. 
we 
be 
on ORDER 
nd 
‘or 
he Within thirty days from the date of this order, respondent 
ta- shall pay to complainant, as reparation, $4,124.66, with interest 
m- thereon at the rate of 8% per annum from November 1, 1975, 
gre until paid. 
a Copies of this order shall be served upon the parties. 
yn- 
1as 
the 
di- 
of 

(No. 18,167) 

ity 
the 
ion EDWARD Z. COOPER v. SALMAN PRODUCE. PACA Docket No. 
ins 2-4178. Decided November 11, 1977. 
re- 
ab- 
vi- Contract — existence of — Contract price — failure to pay in full 
up- 
ent 

Where respondent accepted the produce in issue and failed to pay in full 

therefor, respondent is in violation of the Act and is liable to complain- 

ro- ‘- ant for the balance due thereon in the amount of $239.00 for which 


reparation is awarded, 
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Roger Weiner, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $239.00 in con- 
nection with a transaction involving mixed vegetables in the 
course of interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s Report of Investigation were served upon respond- 
ent. A copy of the Report of Investigation was also served upon 
complainant. Respondent filed an answer denying the liability 
alleged in the formal complaint and a copy of the answer was 
served upon complainant. 


Since the amount involved in this proceeding does not exceed 
$3,000, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20. Pursuant to this 
procedure the verified pleadings of the parties are considered as 
evidence in this case as is the Department’s Report of Investiga- 
tion. In addition, respondent filed evidence in the form of an an- 
swering statement, a copy of which was served upon complainant. 
Complainant was granted an opportunity to file additional evi- 
dence in tne form of an opening statement and statement in reply 
but failed to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edward Z. Cooper, is an individual whose 
address is 301 Southeast Tenth Avenue, Pompano Beach, Florida. 
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2. Respondent, Mohammad A. Salmon, is an individual doing 
business as Salmon Produce, whose address is 101 Southwest 
Thirteenth Street, Miami, Florida. At the time of the transaction 
involved herein, respondent was not licensed under the Act but 
was operating subject to license. 


3. On or about August 29, 1975, complainant, by oral con- 
tract, sold to the respondent a truckload of mixed vegetables, be- 
ing a perishable agricultural commodity, at the agreed price of 
$444. On said date complainant shipped from a loading point in 
the State of Florida to respondent in the State of Florida the 
kind, quality, grade, and size of commodities called for in said 
contract of sale. Complainant received said commodities from 
outside the State of Florida. 


4. Upon arrival of the commodities at destination, respondent 
accepted the commodities in compliance with the contract but has 
paid complainant only $205, leaving a balance on the agreed pur- 
chase price of $239. 


5. The formal complaint was filed on February 20, 1976, 
which was within nine months after the alleged cause of action 
herein arose. ; 


CONCLUSIONS 


yey 
| ‘Although not raised as an issue by respondent, the threshold 
question presented in this case is that of interstate commerce. 
Under the Act (7 U.S.C. 499b), the jurisdiction of the Secretary 
depends upon proof that, among other things, the transaction in- 
volved interstate or foreign commerce, or was made in contem- 
plation thereof. P. C. Kellam v. Virginia Tomato Corporation, 29 
A.D. 835 (1970). A review of the evidence in the record leads to 
the conclusion that the transaction herein did involve interstate 
commerce. 


Respondent maintains that the.subject commodities were left 
at his place of business without his knowledge or permission, and 
that he accepted the commodity on a consignment basis for resale 
and credit:to the account of complainant: Respondent acknowl- 
edges receiving the produce at his place of business, and admits 
having resold it. Respondent maintains that no contract of sale 
existed since he never ordered the produce. Additionally, respond- 
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ent denies that he ever accepted delivery of the produce in ques- 
tion. However, the evidence in the record reflects an invoice for the 
subject shipment similar to those utilized in prior dealings be- 
tween the parties. Furthermore, respondent did resell the produce 
and forward some of the proceeds of that sale to complainant. 


Complainant has met the burden of proof regarding the exist- 
ence of the alleged contract of sale between the parties. See La 
Casita Farms v. Johnson City Produce Co., 34 A.D. 506 (1975). 


We find that respondent’s failure to make full and prompt pay- 
ment for the subject load constitutes a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days of the date of this order, respondent shall pay to 
complainant, as reparation $239.00, with interest thereon at the 
rate of 8% per annum from September 1975, until paid. 


Copies hereof shall be served upon the parties. 





(No. 18,168 ) 


DE BRUYN PRODUCE COMPANY v. ARROW PACKING Co. PACA Doc- 
ket No. 2-3962. Decided November 11, 1977. 


Contract — for ungraded onions — good delivery made on — Contract 
price — failure to pay in full— Reparation awarded 


Where complainant made good delivery on the contract in issue, respondent 
is liable to complainant for the full contract price of the onions in the 
amount of $5,382.00, less the amount of $3,155.50 already paid by re- 
spondent thereon, for a tota] due and owing complainant of $2,226.50 for 
which reparation is awarded. 
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Lowell Stanley, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $2,226.50 in con- 
nection with a transaction in interstate commerce involving a 
truckload of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure complainant filed an opening statement 
and respondent filed an answering statement. Complainant filed a 
statement in reply and also filed a brief. 


FINDINGS OF FACT 


1. Complainant, DeBruyn Produce Co., is a corporation whose 
address is P.O. Box 76, Zeeland, Michigan. 


2. Respondent, Salvatore M. Cipriano, is an individual doing 
business as Arrow Packing Co., whose address is 57 New England 
Produce Center, Chelsea, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about May 21, 1975, complainant by oral contract sold 
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a truckload of pre pack size yellow Arizona onions in 50 lb. sacks 
to respondent for $6.50 per sack delivered and shipped the onions 
on May 23, 1975, to respondent in Massachusetts. 


4. Upon arrival of the load respondent accepted the onions and 
paid complainant $3,155.50. The total invoice price was $5,382.00. 


~ 


5. A Federal inspection was made of the load at Chelsea, 
Massachusetts, at 2:10 p.m., on May 28, 1975. The results of that 
inspection, in relevant part, are as follows: 


Products inspected: Yellow Granex-Grano type ONIONS in mesh 
bags marked “Sequoia, Wm. B. Hubbard, Glendale, Arizona, 85301 or 
Debco, DeBruyn Companies, Zeeland, Michigan. 50 Ibs. Net wt.” Appli- 
cant states 750 sacks. 


Condition of load: Through load 6 rows, 7 layers lengthwise and 
crosswise. 


Temperature of product: Doorway: Top—75° F; Bottom—71° F. 


Size: Both lots: Generally 2 to 344 inches in diameter mostly 2% to 
3814 inches in diameter. Offsize within tolerance. 


Quality: Both lots: Clean, mature, fairly well to well shaped, mostly 
fairly bright, some slightly stained. Grade defects average 2% 
chiefly cuts. 


Condition: Both lots Generally firm and dry. Debco lot: Average 3% 
damage by surface mold. No decay, Sequoia lot: Average 138% dam- 
age by surface mold materially affecting appearance, Average less 
than 1% decay. 


Grade: Debco lot: US No. 1 Medium, Sequoia lot: Meets quality re- 
quirements, but fails to grade U.S. No. 1. Medium only account of 
condition. 


Inspection and certificates restricted to upper 8 layers of load. 


6. A formal complaint was filed on July 17, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contends the load of onions was bought as U.S. No. 
1 delivered, and did not make grade at destination. Complainant 
contends that no representation was made to respondent as to the 
grade of the onions, except that the onions would be of good qual- 
ity and condition. We are inclined to agree with complainant. The 
invoice did not indicate that the merchandise was sold as U.S. #1 
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Grade and no exception was taken by respondent. We find that the 
contract called for the shipment of ungraded onions. The federal 
inspection report reflects that the Sequoia lot had an average of 
13% damage by surface mold materially affecting the appearance 
and less than 1% decay. The U.S. Grade Standards for Bermuda- 
Granex-Grano Type Onions (7 CFR 51.3195 et seq.) allow a toler- 
ance of 15% for damage materially affecting the appearance of 
U.S. No. 1 Grade yellow onions. Therefore complainant made good 
delivery on the contract, and respondent is liable for the full pur- 
chase price of the goods. 


The full contract price of these onions is $5,382.00. Respondent 
is entitled to a credit of $3,155.50, representing the amount he has 
paid complainant in this transaction, which leaves a balance of 
$2,226.50 due complainant. Respondent’s failure to pay this sum 
to complainant is a violation of section 2 of the Act, for which rep- 
aration should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,226.50, with interest thereon at 
the rate of 8% percent per annum from July 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,169) 


GEM STATE SALES, INC. v. HARRY WOLF. PACA Docket No. 2-3987. 
Decided November 28, 1977. 


Consignment agreement — failure to prove — Express warranty — absence 
of — Contract ~— failure to prove breach of — Reparation awarded 


Where respondent accepted the apples in issue and failed to sustain his bur- 
den of proof either as to a consignment agreement or a breach of con- 
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tract, respondent is liable to complainant for the contract price in the 
amount of $4,543.60 for which reparation is awarded. 


Fees and expenses — award of to prevailing party 


Where complainant is the prevailing party herein, complainant is awarded 
additional reparation against respondent in the amount of $1,551.00 for 
fees and expenses incurred in connection with the oral hearing. 


Edward Barron, Presiding Officer. 
John Stompaly, Tucson, AZ, for complainant. 
Elmer W. Courtland, Tucson, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


his is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award of $4,548.60 against respondent in connection with the 
shipment of one truckload of perishable produce in interstate 
commerce, 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint 
was served upon respondent which filed an answer thereto deny- 
ing liability to complainant. Respondent requested an oral hearing. 


The oral hearing was held in Tucson, Arizona on November 12, 
1976. Four witnesses were called on behalf of complainant and two 
witnesses were called by respondent. No briefs were filed. A claim 
for fees and expenses was filed by each party. The complaint and 
answer were offered and received into evidence at the hearing. The 
depositions of Mr. Kenneth Symes, Mr. Max Rogers, Mr. John 
Ploeger, Mr. Edwin Nichols, and Mr. Bernard Morgan are in evi- 
dence along with attachments thereto. 
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FINDINGS OF FACT 


1. Complainant, Gem State Sales, Inc., is a corporation whose 
address is Box 395, Emmett, Idaho. 


2. Respondent, Harry Wolf, is an individual whose address is 
Box 12, Nogales, Arizona. At the time of the transaction herein 
respondent was licensed under the Act. 


3. On or about October 26, 1974, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent a 
truckload of apples, f.o.b. shipping point. The truckload consisted 
of: 200/38+ utility Red Delicious, at $3.25; 400/38+ utility Red 
Romes, at $3.50; 200/88+ Red Delicious, at $8.00; 75/804 XF 
Red Romes, at $8.00; and 125/88+ XF Red Romes, at $8.00. The 
above prices are all f.o.b. shipping point. The contract contained 
no express warranties. 


4. The apples were picked up by a Frank Frazier truck, Ari- 
zona license T-60120, on October 28, 1974, at two locations in 
Idaho. 


5. The apples arrived on October 30, 1974, at a cold storage 
plant in Nogales, Arizona, owned by Mr. Rudolph T. Fleischer. 
The apples were unloaded, on that date, under the supervision of 
Mr. Walter Sheffield, who was acting on behalf of respondent re- 
garding the transaction involved herein. On later dates, respond- 
ent sold the apples to various buyers and has remitted $706.40 to 
complainant. 


6. Mr. Bernard Morgan, Arizona Federal-State Inspection 
Service, was called by Mr. Sheffield to examine the apples on Octo- 
ber 30, 1974. Mr. Morgan arrived at the above storage plant later 
that day and examined the apples. Respondent did not request a 
USDA inspection report and none was issued. 


7. An informal complaint was filed on March 31, 1975, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleges that the apples, which are the subject of this 
dispute, were warm on arrival in Noagles because they”... were 
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not properly pre-cooled before shipping... .”” Respondent further 
alleges that after respondent notified complainant of the alleged 
warm pulp temperatures, that complainant agreed to “consign” 
the whole load to respondent. 


While complainant and respondent offered conflicting testimony 
regarding the alleged subsequent modification of the contract, the 
record, considered in its entirety, does not resolve this issue. Thus, 
respondent, the party alleging the “consignment” arrangement, 
has not sustained its burden of proof. This issue is decided for 
complainant and the parties are held bound by the contract de- 
scribed in finding 3. 


Since respondent accepted the apples, respondent is liable for 
the full contract price, less proven damages caused by breach of 
any implied waranty. Respondent alleges, in this regard, that the 
apples “were not properly pre-cooled before shipping [and thus] 
... the shipment was received by the respondent showing [warm] 
pulp temperatures.” Assuming, without so finding, that the apples 
did show warm pulp temperatures upon unloading, respondent still 
has the burden of showing that: (1) the apples were damaged by 
such temperatures and that (2) such damage was caused by com- 
plainant; and not by the carrier or respondent. 


There is credible evidence suggesting that the apples were in 
good condition when loaded for shipment. While there is testimony 
noting high pulp temperatures regarding some apples, some time 
after arrival; it has not been proven by the weight of the evidence 
that complainant was responsible, therefor. Such pulp temper- 
atures could have resulted from improper transportation condi- 
tions or exposure after arrival. Moreover, respondent has not 
shown the extent of the loss attributable to those alleged high tem- 
peratures. 


Respondent, after calling. Federal inspector Bernard Morgan to 
examine the load, failed to request a written USDA inspection re- 
port. The oral testimony demonstrates that Mr. Morgan’s answer, 
to written interrogatory number 3, was in reference to this dis- 
puted load of apples. That answer states, in pertinent part,” ... 
after a short, preliminary inspection, I found there was nothing 
wrong with the load... .”’ Considering all the evidence, in addition 
to respondent’s failure to request an inspection report under these 
circumstances, it is held that respondent has not presented suffi- 
cient evidence showing that complainant breached a duty under 
the contract. 
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Respondent accepted the apples and is liable to complainant for 
the full contract price of $4,543.60. Respondent’s failure to pay 
Complainant this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Complainant submitted a claim for fees and expenses in the 
total amount of $1,551.00. Such amount is reasonable and was 
necessarily incurred in connection with the oral hearing. 


ORDER 


Within 30 days from the date of this order, respondent, Harry 
Wolf, shall pay to complainant, as reparation, $4,543.60, with in- 
terest thereon at the rate of 8 percent per annum from November 
1, 1974, until paid. Respondent shall also pay complainant as addi- 
tional reparation for fees and expenses, $1,551.00, with interest 
thereon at the rate of 8% per annum, from the date of this order 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,170) 


GLENDALE PRODUCE COMPANY v. HEARN-KIRKWoopD, INC. PACA 
Docket No. 2-4166. Decided November 28, 1977. 


Credits or allowances ~ for overcharge on air freight — Setoff — claim ~ 
failure to establish — Purchase prices ~— failure to pay in fu'l ~ 
Reparation awarded 


Where respondent accepted the produce in issue and failed to establish a set- 
off against the purchase prices therefor, respondent is liable to complain- 
ant for the total contract prices, less an overcharge for air freight in the 
amount of $338.65, for a total due and owing complainant of $1,180.85 
for which reparation is awarded. 
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The counterclaim is dismissed. 


Roger Weiner, Presiding Officer. 
Complainant pro se. 
Paul Pascal, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,180.85, in connection 
with a transaction involving mixed vegetables in the course of in- 
terstate commerce. 


A copy of the formal complaint, together with a copy of the De- 
partment’s Report of Investigation were served upon respondent 
on January 31, 1976. A copy of the report of investigation was 
served upon complainant on February 2, 1976. Respondent filed an 
answer denying the violation alleged in the formal complaint, and 
filed a setoff and counterclaim therewith. Copies of respondent’s 
answer, setoff and counterclaim were served upon complainant on 
February 25, 1976. On March 18, 1976 complainant filed a reply to 
respondent’s setoff and counterclaim which was served upon re- 
spondent. 


Since the amount involved in this proceeding does not exceed 
$3,000.00, this matter was heard under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to this 
procedure the verified pleadings of the parties are considered evi- 
dence in this case as is the Department’s Report of Investigation. 


FINDINGS OF FACT 


1. Complainant, Glendale Produce Company, is a corporation 
whose address is 715 South Central Avenue, Los Angeles, Cali- 
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fornia. At the time of the transactions involved herein complain- 
ant was licensed under the Act. 


2. Respondent, Hearn-Kirkwood, Inc., is a corporation whose 


address is 7251 Standard Drive, Hanover, Maryland. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 


38. On or about July 28, 1975, August 4 and August 7, 1975, in 
the course of interstate commerce, complainant, by oral contracts, 
sold to respondent, fresh, prepared salad and other vegetables, be- 
ing perishable agricultural commodities, at the agreed purchase 
prices of $540.00, $554.20 and $585.30, respectively. Respondent 
has paid to complainant $160.00 in connection with the first ship- 
ment only. 


All of the above-mentioned sales were f.o.b. Los Angeles with 
destination point at Baltimore-Washington International Airport, 
in the State of Maryland. 


4. On or about each of the above dates complainant, from Los 
Angeles, California, shipped by air to respondent, in Hanover, 
Maryland, the kind, quality, grade and size of commodity called 
for in said contracts of sale, in the manner agreed upon. 


5. Upon arrival of said commodities at the destination point, 
respondent accepted the commodities in compliance with said con- 
tracts of sale but has failed to pay complainant the full amount due 
as indicated above. Complainant owes respondent, as credit for an 
overcharge on air freight by United Airlines, the amount of 
$338.65, leaving a unpaid balance on the agreed purchase prices of 
said contracts of $1,180.85. 


6. The formal complainant was filed on December 29, 1975, 
which was within nine months after the cause of action alleged 
therein arose. Respondent’s counterclaim was filed on February 
19, 1976, which was within nine months after the cause of action 
alleged therein arose. 


CONCLUSIONS 


Complainant has established its prima facie case for an award 
of reparation under the Act. In its answer respondent does not 
deny that the amounts claimed by complainant are due and owing. 
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Rather, respondent alleges a setoff in an amount equal to that 
sought by complainant and a counterclaim in the amount of 
$493.71. The setoff and counterclaim arise out of a prior shipment 
which respondent claims was shipped without being ordered. Re- 
spondent, accepted this shipment and bears the burden of proving 
that the goods were not ordered. A review of the evidence submit- 
ted reveals inadequate substantiation of respondent’s counter- 
claim. Other than the statements of respondent’s corporate prin- 
cipals no credible evidence was submitted to support respondent’s 
setoff and counterclaim. Respondent’s unsubstantiated statements 
are insufficient to meet its burden of proof with respect to its de- 
fense of setoff and counterclaim. 


Therefore, we find that respondent’s failure to make full pay- 
ment for the three subject loads constitutes a violation of section 
2 of the Act for which reparation in the amount of $1,180.85 
should be awarded with interest. We further find that respondent 
has failed to establish by a preponderance of the evidence the 
setoff or the counterclaim it asserts against complainant. 


ORDER 


Within thirty days of the date of this order respondent shall pay 
to complainant as reparation, $1,180.85, with interest thereon at 
the rate of 8 percent per annum from September 1, 1975, until 
paid. 


Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 





COURT DECISION 


M & H PRODUCE Co., INC. v. ROBERT BERGLAND, Secretary of Agri- 
culture, et al. Decided October 31, 1977. 


SUPREME COURT OF THE UNITED STATES 
No. 77-94 


ON PETITION FOR WRIT OF CERTIORARI to the United 
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rat States Court of Appeals for the District of Columbia Circuit, No. 

of 75-1621. 

ont ON CONSIDERATION of the petition for a writ of certiorari 

te- | herein to the United States Court of Appeals for the District of 

4 | Columbia Circuit. 

it- 

er- IT IS ORDERED by this Court that the said petition be, and the 

in- same is hereby denied. 
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ay DISMISSAL ~ DEATH OF RESPONDENT 

ion 

85 (No. 18,171) 

ent 

the C. L. Fain Co., INc. v. HUGH YounGc. PACA Docket No. 2-4095. 
In order issued November 11, 1977, by Donald A. Campbell, 
Judicial Officer. 

nay DISMISSAL ~ SETTLEMENT BETWEEN PARTIES 

1 at 

ntil (No. 18,172) 

MITT PARKER Co., INC. v. CARL JOSEPH MAGGIo, INc. PACA 

Docket No. 2-4718. In order issued November 22, 1977,. by 
Donald A. Campbell, Judicial Officer. 

gri- ORDER REMOVING STAY ORDER 


(No. 18,173) 


In re M & H PRODUCE Co., INc. PACA Docket No. 2-2757. In order 
issued November 17, 1977, by Donald A. Campbell, Judicial 
ited Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,174) 


PAUL WELLING, INC. v. JACK KLEBAN and ABE KLEBAN, d/b/a E. | 
KLEBAN AND SONS, and NATLALIE A. PICILEO. PACA Docket 
No. 2-4696. Reparation of $2,287.71 with 8 percent interest 
from August 1, 1976, awarded complainant against respond- 
ent in order issued November 4, 1977, by Donald A. Campbell, 
Judicial Officer. 





REPARATION AWARDED ~— DEFAULT ORDER 


(No. 18,175) 


FAIR VIEW FARMS, INC. v. BABENDURE PRODUCE COMPANY, INC. 
t/a SOUTHWESTERN POTATO PRE-PAK, Co. PACA Docket No. 
2-4810. Reparation of $25,437.00 with 8 percent interest from 
June 1, 1977, awarded complainant against respondent in 
order issued November 1, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,176) 


MADDOX BROTHERS PRODUCE, INC. v. COOKEVILLE PRODUCE Co. 
PACA Docket No. 2-4812. Reparation of $2,193.00 with 8 per- 
cent interest from August 1, 1976, awarded complainant 
against respondent in. order issued November 1, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,177) 


TREASURE VALLEY GROWERS AND SALES, INC. v. JOSLYN FRUIT Co. 
PACA Docket No. 2-4811. Reparation of $2,200.00 with 8 
percent interest from March 1, 1977, awarded complainant 
against respondent in order issued November 1, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 18,178) 


WALTERS INC., d/b/a HARVEY SCHWENDIMAN v. JOSEPH SCAN- 
DURRA, INC. PACA Docket No. 2-4813. Reparation of 
$4,942.50 with 8 percent interest from January 1, 1977, 
awarded complainant against respondent in order issued 
November 1, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,179) 


WAYMAN FRUwuIT FARMS, INC. v. STEVE FANELLI, d/b/a BAY SHORE 
Propuce. PACA Docket No. 2-4814. Reparation of $6,376.00 
with 8 percent interest from November 1, 1976, awarded 
complainant against respondent in order issued November 
1, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,180) 


HERBERT D. BENSON, JR.,d/b/a BENSON PRODUCE COMPANY v. SAM 
C. ScoLa, d/b/a SCOLA’S PRODUCE, a/t/a TROPICAL FRUIT 
CoMPANY. PACA Docket No. 2-4801. Reparation of $1,465.50 
with 8 percent interest from May 1, 1977, awarded complain- 
ant against respondent in order issued November 4, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,181) 


FLOYDADA PEPPER AND VEGETABLE Co., INC. v. DONATO PRODUCE, 
Inc. PACA Docket No. 2-4796. Reparation of $3,863.20 with 
8 percent interest from October 1, 1976, awarded complain- 
ant against respondent in order issued November 4, 1977, by 
Donald A. Campbell, Judicial Of ficer. 


(No. 18,182) 


FRANK’S DISTRIBUTING, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4800. Reparation of $1,743.00 with 8 
percent interest from April 1, 1977, awarded complainant 
against respondent in order issued November 4, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 18,183) 


KERN RIDGE GROWERS, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4799. Reparation of $1,880.00 with 8 per- 
cent interest from May 1, 1977, awarded complainant 
against respondent in order issued November 4, 1977, by 

_. Donald A. Campbell, Judicial Of ficer. 


(No. 18,184) 


BLUE ANCHOR, INC. v. A. M. GILARDI & SONS, INC. PACA Docket 
No. 2-4805. Reparation of $276.80 with 8 percent interest 
from October 1, 1976, awarded complainant against respond- 
ent in order issued November 7, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,185) 


CALAVO GROWERS OF CALIFORNIA v. TROPICAL PRODUCE, INC. PACA 
Docket No. 2-4804. Reparation of $16,813.30 with 8 percent 
interest from February 1, 1977, awarded complainant against 
respondent in order issued November 7, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,186) 


CENTRAL FARMS v. JOSLYN FRuIT Co. PACA Docket No. 2-4802. 
Reparation of $1,290.00 with 8 percent interest from Decem- 
ber 1, 1976, awarded complainant against respondent in order 
issued November 7, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,187) 


FarGco PoTATo Co., INC. v. JOEL BARRINGER, d/b/a BURLINGTON 
PropucE. PACA Docket No. 2-4803. Reparation of $5,964.00 
with 8 percent interest from April 1, 1977, awarded com- 
plainant against respondent in order issued November 7, 
1977, by Donald A. Campbell, Judicial Officer. 
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(No. 18,188) 


NICK DELIs Co., INC. v. BABENDURE PRODUCE COMPANY, INC., t/a 
SOUTHWESTERN POTATO PRE-PAK Co. PACA Docket No. 
2-4809. Reparation of $12,597.50 with 8 percent interest from 
.August 1, 1976, awarded complainant against respondent in 
order issued November 7, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,189) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. DONATO 
PropucE, INc. PACA Docket No. 2-4797. Reparation of 
$16,144.25 with 8 percent interest from March 1, 1977, 
awarded complainant against respondent in order issued 
November 7, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,190) 


BANNWORTH, INC. v. WM. R. FOSTER SALES Co. PACA Docket No. 
2-4825. Reparation of $3,870.00 with 8 percent interest from 
June 1, 1977, awarded complainant against respondent in 
order issued November 9, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,191) 


GARDEN STATE FARMS, INC. v. TULIN PRODUCE Co. PACA Docket 
No. 2-4823. Reparation of $3,277.85 with 8 percent interest 
from October 1, 1976, awarded complainant against respond- 
ent in order issued November 9, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 18,192) 


SOUTH FLORIDA GROWERS ASSOCIATION, INC. v. P & G TROPICAL 
PropucE, INc. PACA Docket No. 2-4824. Reparation of 
$23,868.56 with 8 percent interest from October 1, 1976, 
awarded complainant against respondent in order issued 
November 9, 1977, by Donald A. Campbell, Judicial Officer. 
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(No. 18,193) 


VALE MAYES & COMPANY, INC. v. WM. R. FOSTER SALES Co. PACA 
Docket No. 2-4826. Reparation of $4,457.25 with 8 percent 
interest from June 1, 1977, awarded complainant against re- 
spondent in order issued November 9, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,194) 


ALBERT W. BRENDA v. JAMES L. KASINGER, d/b/a CONSOLIDATED 
PACKING COMPANY. PACA Docket No. 2-4818. Reparation of 
$5,200.00 with 8 percent interest from September 1, 1976, 
awarded complainant against respondent in order issued 
November 10, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,195) 


C & V VEGETABLE FARMS v. JONES VALLEY PRODUCE Co., INC. 
PACA Docket No. 2-4820. Reparation of $4,662.50 with 8 
percent interest from July 1, 1977, awarded complainant 
against respondent in order issued November 10, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,196) 


THE GARIN COMPANY v. JONES VALLEY PRODUCE Co. PACA 
Docket No. 2-4819. Reparation of $3,106.25 with 8 percent 
interest from June 1, 1977, awarded complainant against re- 
spondent in order issued November 10, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,197) 


TRU-PAK TOMATO Co., INC. v. DONALD J. BEAUDRY and DONNA J. 
BEAUDRY, d/b/a BUSHEL BASKET. PACA Docket No. 2-4821. 
Reparation of $1,900.00 with 8 percent interest from August 
1, 1976, awarded complainant against respondent in order 
issued November 10, 1977, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,198) 


Rocky PRopUCE, INC. v. MICHAEL M. FRONTERA WHOLESALE 
FRUITS & VEG. PACA Docket No. 2-4822. Reparation of 
$1,557.80 with 8 percent interest from July 1, 1976, awarded 
complainant against respondent in order issued November 
16, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,199) 


GRIZZARD BROTHERS v. RICHARDSON PRODUCE Co. PACA Docket 
No. 2-4834. Reparation of $4,590.25 with 8 percent interest 
from March 1, 1977, awarded complainant against respond- 
ent in order issued November 22, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,200) 


NEWMAN ENTERPRISES, INC. v. W. CHAS. HEITMULLER CoO., INC. 
PACA Docket No. 2-4832. Reparation of $1,718.00 with 8 
percent interest from March 1, 1977, awarded complainant 
against respondent in order issued November 22, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,201) 


PRODUCE SPECIALTIES, INC. v. Foop SERVICES, INC. PACA Docket 
No. 2-4835. Reparation of $5,637.25 with 8 percent interest 
from February 1, 1977, awarded complainant against re- 
spondent in order issued November 22, 1977, by Donald A. 
Campbell, Judicial Of ficer. 


(No. 18,202) 


TAVILLA SALES COMPANY v. WORLD COMMODITY CoRP. PACA 
Docket No. 2-4831. Reparation of $17,615.10 with 8 percent 
interest from April 1, 1977, awarded complainant against re- 
spondent in order issued November 22, 1977, by Donald A. 
Campbell, Judicial Officer. 
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